
BOARD OF ADJUSTMENT 

Tuesday, December 18,2012 at 6:00 P.M. 


200 Lincoln Ave. Santa Fe NM 

City Council Chambers 


A. ROLLCALL 

B. 	 PLEDGE OF ALLEGIANCE 
C. 	 APPROVAL OF AGENDA 
D. 	 APPROVAL OF MINUTES: September 20, 2012 minutes 
E. 	 FINDINGS/CONCLUSIONS: 

• 	 Case #2012-93. Adventist Academy of Santa Fe Special Use Penn it 
F. 	 OLD BUSINESS 
G. 	 NEW BUSINESS 

1. 	 Case # 2012-51 Appeal. Kurt Gilbert and Elicia Montoya, owners, appeal the issuance of Building 
Pennit #2012-338 allowing construction of a fence on an adjacent lot at 1240 Camino de Cruz 
Blanca. (Kelley Brennan) 

2. 	 Case # 2012-99 Appeal. Kurt Gilbert and Elicia Montoya, owners, appeal the issuance of Building 
Permit #12-1337 for obstruction and impedance of access onto their property. The subject site is 
located on an adjacent lot at 1240 Camino de Cruz Blanca. (Kelley Brennan) 

3. 	 Case #2012-121. 994 Old Pecos Trail Special Use Permit. Mark Hogan, Applicant, requests a 
special use permit to allow office use at 994 Old Pecos Trail. The property is zoned Residential Arts 
and Crafts (RAC). (Dan Esquibel, Case Manager) 

4. 	 Case #2012-126. Ashley Furniture Sign Variance. Liaison Planning, Agent for Bill Johnson, 
Owner, requests a variance to Article 14-8-10(G)(8)(a)(d) and (e) SFCC regarding size, height, and 
setback to allow signage for a new retail establishment. The property is zoned General Commercial 
(C-2/PUD) and is located on the east side of Cerrillos Road, north of the Santa Fe Auto Park. (Dan 
Esquibel, Case Manager) 

H. 	 BUSINESS FROM THE FLOOR 
I. 	 STAFF COMMUNICATIONS 
J. 	 MATTERS FROM THE COMMISSION 
K. 	ADJOURNMENT 

NOTES: 

New Mexico law requires the following administrative procedures be followed by zoning boards 
conducting "quasi-judicial" hearings. In "quasi-judicial" hearing before zoning boards, all witnesses must 
be sworn in, under oath, prior to testimony and will be subject to cross-examination. Witnesses have the 
right to have an attorney present at the hearing. The zoning board will, in its discretion, grant or deny 
requests to postpone hearings. Persons with disabilities in need of accommodations, contact the City 
Clerk's office at 955-6520, five (5) working days prior to meeting date. 
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MINUTES OF THE MEETING OF THE 

BOARD OF ADJUSTMENT 


CITY HALL COUNCIL CHAMBERS 

SANTA FE, NEW MEXICO 


Tuesday, December 18,2012 


A. CALL TO ORDER AND ROLL CALL 


A regular meeting of the City of Santa Fe Board of Adjustment was called to order by Gary 
Friedman, Chair, at approximately 6:00 p.m., on Tuesday, D~cember 18, 2012, in the Council Chambers, 
City Hall, Santa Fe, New Mexico. 

MEMBERS PRESENT: 
Gary Friedman, Chair 

Coleen Dearing 

Rachel L. Winston, Vice-Chair 

Patricia Hawkins 

Douglas Maahs 

Daniel H. Werwath 

[Vacancy] 


OTHERS PRESENT: 
Kelley Brennan, Assistant City Attorney 

Daniel A. Esquibel, Land Use Planner Senior, Current Planning DiviSion 

Tamara Baer, Planning Manager, Current Planning Division 

Melessia Helberg, Stenographer 


There was a quorum of the membership in attendance for conducting official business. 

B. PLEDGE OF ALLEGIANCE 

C. APPROVAL OF AGENDA 

Ms. Baer noted that Item G(4) Case #2012-126, is postponed to the January meeting. 

MOTION: Commissioner Winston moved, seconded by Commissioner Werwath, to approve the Agenda as 
amended. 

VOTE: The motion was approved unanimously on a voice vote. 



D. 	 APPROVAL OF MINUTES - SEPTEMBER 20, 2012 

MOTION: Commissioner Winston moved, seconded by Commissioner Werwath, to approve the minutes of 

the meeting of September 20,2012, as presented. 


VOTE: The motion was approved unanimously on avoice vote. 


E. 	 FINDINGS/CONCLUSIONS - CASE #2012-93. ADVENTIST ACADEMY OF SANTA FE 
SPECIAL USE PERMIT 

Acopy of the Findings of Fact and Conclusions of Law in Case #2012-93, Adventist Academy of 
Santa Fe Special Use Permit, is incorporated herewith to these minutes as Exhibit "1.· 

MOTION: Commissioner Winston moved, seconded by Commissioner Werwath, to approve the Findings of 
Fact and Conclusions of Law in Case #201912-93, as presented. 

VOTE: The motion was approved unanimously on avoice vote. 

F. 	 OLD BUSINESS 

There was no old business 

G. 	 NEW BUSINESS 

1. 	 CASE #2012·51. APPEAL. KURT GILBERT AND ELiCIA MONTOYA, OWNERS, 
APPEAL THE ISSUANCE OF BUILDING PERMIT #12·1337 FOR ALLOWING 
CONSTRUCTION OF A FENCE ON AN ADJACENT LOT AT 1240 CAMINO DE CRUZ 
BLANCA. (KELLEY BRENNAN) 

Items G(1) and G(2) were combined for purposes ofpresentation, public hearing and discussion, 
but were voted upon separately. 

Aletter dated December 14, 2012, to the Board of Adjustment, Kelley A. Brennan, Assistant City 
Attorney, regarding Case #2012-51 , Appeal of Construction Permit No. 12-338, 1240 Camino Cruz Blanca 
Fence, is incorporated herewith to these minutes as Exhibit "2: 

A letter dated December 14, 2012, to the Board of Adjustment, Kelley A. Brennan, Assistant City 
Attorney, regarding Case #2012-99, Appeal of Construction Permit No. 12-1337, 1240 Camino Cruz 
Blanca Gates, is incorporated herewith to these minutes as Exhibit "3." 
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Aletter dated December 14, 2012, with attachment, to City of Santa Fe Board of Adjustment, from 
John F. McCarthy, Jr., Cuddy &McCarthy, attorneys for the Appellees, regarding Case No. 2012-51 and 
Case No. 2012-99, entered for the record by staff, is incorporated herewith to these minutes as Exhibit "4." 

Apower point presentation used by the Appellants in presenting their case, is incorporated 
herewith to these minutes as Exhibit "5." {STENOGRAPHER'S NOTE: At the time the minutes were 
submitted, the power point had not been submitted. However, I was advised by Land Use and the 
City Attorney's Office, that in the absence of the power pointpresentation being submitted by the 
Appellants, the minutes could be postponed for approval until that is submitted} 

Staff Report 

Ms. Brennan said there are two separate cases involving the same parcels of land and the same 
parties, so we will hear them together, but they should voted on separately. She said she had hoped to 
have acopy of the plat so the Board could see it enlarged. However, their office is being carpeted, and 
everything is in boxes, and she can't find anything. 

Kelley Brennan presented information from her letter of December 14, 2012, with attachments, 
regarding Case #2012-51, the fence. Please see Exhibit "2," for specifics of this presentation. 

Kelley Brennan presented information from her letter of December 14, 2012, with attachments, 
regarding Case #2012-99, the gate. Please see Exhibit "3," for specifics of this presentation. Ms. Brennan 
said the issue before the Commission is whether those gates unreasonably restrict the right of passage 
over the easement to reach Lot 4. 

Questions from the Board 

Chair Friedman reviewed, for the new members, the process followed by this Board for an appeal 
as opposed to the cases the Board hears for a variance or aspecial use exception. 

Public Hearing 

Elicia Montoya and Kurt Gilbert, Appellants, and Kimball Udall, and Jimmy and Jennifer 
Day, Appellees, were sworn. Jack McCarthy, Attorney for the Appellants was sworn. 

Presentation by the Appellants 

Ms. Montoya presented information regarding this matter via power point [Exhibit "5j. Please 
seen Exhibit "5" for further detail of this presentation. 

Ms. Montoya said, "I first want to apologize that we're here and say we tried to work something out 
and that wasn't possible and we're here, and I know many of you know my husband and I are both 
attorneys, but have never been in a proceeding like this before. Never had any need to, never been in any 
issue like this before, so we appreciate your time, and know the important job that you serve." 
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Ms. Montoya continued, 'We are appealing as you know, two permits. And as Ms. Brennan said, 
they are really intertwined and I'll tell you why. The first is that the Days seek to place fences in aCity 
approved open space protected zone between our homes. And it wasn't until we objected to the 
placement of a fence in this restricted zone, that they then sought to put a gate across our driveway, 
blocking our access to our home, and those are the two things that we are appealing here. And it is our 
contention that the permits were issued in error." 

Ms. Montoya continued, "I thought first I would give you sort of a lay of the land. This is the plat as 
you saw from Ms. Brennan in your packet, and Lot 2, as she discussed is the lot where the Days reside. 
They have now also purchased Lot 1. We live down here on Lot 4, and these are arrows that you can see, 
on the City approved plan, the building restricted area that we're talking about, sorta like this. And if you 
impose a Google Map Earth over it, this is sort of what it looks like. You can see 1240 is where the Days 
reside. 1244 is where we reside, and this is our driveway, this is our easement to our home. This is where 
they seek to put the gate blocking our driveway. And this is the area where they propose to fence within 
the open space restricted area." 

Ms. Montoya continued, "It is our contention that the City granted the permits in violation of two 
thing. One, the Development Review Committee's direction and condition when they approved the 
subdivision. The person who owned our home before ours was Mr. Stewart Udall who owned all 4 of these 
lots that you saw, and he, himself subdivided them. When he subdivided the lots, acondition of the 
subdivision was that they have this restriction, and it was reviewed on two different occasions before the 
DRC and in violation of the subsequent enforcement document, known as the split plat of the survey 
prepared for Mr. Udall, you have as well in your packet. And it is our view, that if ifs not enforceable, if 
these conditions are not enforceable by this Board, that it sets aprecedent that all approvals and 
restrictions are meaningless if they won't be enforced by all City development review authorities." 

Ms. Montoya continued, "This is sort of hard to see and I apologize, but these are from the 
meeting minutes back in May 1990. Back in May of 1990, when they approved this subdivision, here's the 
area where ifs discussed, Mr. Udall. And what they said was that there would be a quote restriction on the 
construction outside the building envelopes and that they would be placed on the plat. And staff assured 
the DRC that any limitations placed on the plat would be reviewed and would be at record at the time a 
permit is issued. And what that translated to, was the building restricted area on the plat. Here are those 
minutes. Ms. Molly Roybal asked if there can be a restriction on construction outside the building 
envelopes, and Mr. Smith replied in the affirmative. He said yes, stating this can be indicated on the plat. 
Ms. Roybal then asked if this would be possible to track at the building permit stage, and in fact it was in 
this case. When they issue apermit they go out and look at the plats to see what was there. Mr. Hunt who 
was director back in 1990, addressed the Committee and suggested that any limitations be placed on the 
plat as there is a check on the lot of record at the time of building permit issuance. This is the DRC's 
granting of the building restricted area." 

Ms. Montoya continued, NAnd then there was a subsequent meeting reviewing the Subdivision 
Plat, and what these minutes show, just that, as Ms. Brennan said in her report, typically the Board and the 
City doesn't look at covenants and restrictions. But there are instances, not all cases, but some cases 
where it is helpful and informative, and here, Ms. Robertson Lopez stated that she would like the condition 
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placed on covenants. So there is an example of the City having things go into covenants so that they can 
be checked. Again, conditions can be placed on covenants, so that purchasers of the property will be 
aware of the condition. Just like when we purchased our property about ayear ago, that was our 
understanding of it as it was when the Days purchased their property that was reported. And what the 
covenants and restrictions say, and this was entered into just the day after that meeting with the ORC. 
And on the covenants and restrictions, they say The covenants and restrictions are all for the purpose of 
preserving and enhancing the value ofamenities ofall our lives. It wasn't just to benefit the lot that we now 
own, that Mr. Udall owned. It was for everyone. Everyone followed the same rules and everybody could 
live together in harmony and follow the same rules." 

Ms. Montoya continued, "In the covenants and restrictions there is in fact an open space restricted 
area. And it reads The natural meadow area [thars the area that you saw in between our two houses] that 
is generally located in the northem portion ofLot 4 [we're Lot 4] and in the southem part ofLots 1and 2 
and which is designated as the building restricted area on the plat [fhat's the City approved plat thars 
being referenced there in this covenant] will be left as an open space and none of the lot owners shall build 
adwelling or other structure in the buDding restricted area. And just as Ms. Brennan said in her report on 
page 3 that in consultation of the declaration the City is not enforcing private covenants, but is instead 
using them to clarify the intentions of the lot owners at the time they signed the plat. As noted above, the 
declaration provides none of the lot owners shall build a dwelling or other structured in the restricted area. 
And again, that is all we were talking about. And in the City Code, and thars the final covenants signed by 
Mr. Udall, in Chapter 4 of the City Code, it defines structure, and remember it says, no building or structure, 
Structure is anything that is constructed or erected with a fixed location on the ground, including buildings, 
mobile homes, waNs, fences, swimming pools, spas, tennis courts, signs, flag poles, microwave satellite 
receiving dishes, tv antennas and communication devices. It is what is explicitly prohibited in the building 
resbicted area, and again, that's Article 14, Section 12, Definitions of the City Code: 

Ms. Montoya continued, "When we advised the Days that we objected to them, we first walked 
outSide, saw stakes in the building restricted area, and objected to any building of any kind, didn't know 
what was going to go in there, but objected to anything going in the building restricted area. We received 
this email, irs sorta hard to see. I have copies if anybody wants to look at it, but in this email, what Mr. Day 
says is If it's not acceptable, that is to build a fence, then we have come with 3 other ways to go, none of 
which meet any definition of a structure. One, form anature habitat hedge grove which would consist of a 
4foot high perimeter ofbrush that would be harvested from out land. The birds and rabbits would love it. 
Two, create an outdoor art project in and around the space. We could use sticks and rocks and metal. 
Three, these 5 gallon buckets with posts set in cement and string panels between them. We can move 
them into new configurations on a regular basis. And four, what that says if we have to resort to using any 
of these methods then they will revisit the configuration of the driveway. Thafs when this first issue came 
up, that if we objected to the fence, we wouldn't have adriveway," 

Ms. Montoya continued, "And those weren't empty threats, they came to fruition, after we objected 
to the issues of the permits, came in and followed the procedure for objection. This is the meadow area, or 
was the meadow area between our two houses. After it was red-tagged and the notice was provided to 
stop work, trees were cut down, they used to be living, but they were there so long they eventually died. 
And they lined them all up along the property where the fence was that they decided to go. The Days 
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weren't living there at the time, so they didn't mind. And it was in the middle of the summer up on the 
mountain and we said it's a fire hazard. It didn't matter. That's what they did. They promised to build that 
fence, and you see it right there. This fence is dead trees. Our house is right over here, this is their house, 
and all along the fence, all along the property, were dead trees." 

Ms. Montoya continued, MAnd next came the blocking of our driveway. As you saw on the plat, 
since 1991, Mr. Udall had access to his home, 18 foot ingress/egress access to his home. The day that 
we filed our objection to the issuance of the permit, our driveway was blocked, and it was continuously 
blocked from April 24, 2012 until June 26, 2012. To get to our house, we were forced to use their 
driveway, which oftentimes, we couldn't even get through, because they would have vehicles parked on 
both side. What happened on June 26,2012, was I'd had enough. I was on my way to pick my kids up at 
school, and I couldn't get out of our driveway, so our lawyer contacted their lawyer and said, move some 
cars, or we're calling the police. He moved the cars, but it didn't stop there." 

Ms. Montoya continued, ,hat's when they applied for the gate permit. And what they seek with 
the gate permit, is a City sanctioned manner to interfere with our ability to be safe and to go to and from 
our home. And now my husband is going to talk to you a little bit about the case law surrounding 
easements." 

Kurt Gilbert continued the presentation. Mr. Gilbert said, g Just going back to this picture. What 
you see here, of course are the Days' vehicles blocking our driveway in an attempt to obstruct our access 
and impede our access after we objected to them attempting to build a fence where it didn't belong. We've 
all heard the expression that where there is awill, there's away. Well they had awill to block our driveway 
and attempted to do it this way when the threat of calling the City Police caused them to move their 
vehicles. They found another way to block our access and that was by applying for agate permit." 

Mr. Gilbert continued, MI'd like to show you that the cars were moved on June 26, 2012. Well if you 
look in your Board packet at the application that they submitted for the gate, it was on June twenty-ninth, 
just 3days later that they had their architect to draw up this plan to block our driveway and our easement 
with a 20 foot horse gate. And what the permit requests this committee to do and the City to do is to 
sanction the blockage of our easement and the unreasonable interference with the access to our home. 
What they are asking the City and the Board to do however, is go against established New Mexico law 
governing the use of gates across easements. New Mexico law is clear that gates cannot be installed 
across an easement after the easement has been granted and used for 20 years without agate or other 
access restrictions." 

Mr. Gilbert continued, "The only New Mexico case to address this specifIC issue, prohibited gates 
and ordered the removal of gates because they were deemed an unreasonable restriction of access. This 
was in a case called Huff v. McClanahan, 89 N.M. 762. And I have copies of case if anybody would like to 
see it. But the facts of that case are strikingly similar to the facts here. In that case, the plaintiffs had 
purchased their property in 1953, and the easement was granted to the plaintiffs in 1953. The defendants 
moved to that property in 1963, and then in 1973, some 20 years later, they put up these gates. The 
plaintiffs moved the Court to have the gates taken down and the Court agreed with the plaintiffs position, 
and stated, in the decision, the Court of Appeals stated, The trial concluded that the easement grant, when 
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considered with the conditions surrounding the grant and use of the road makes it unlawful to obstruct the 
right of way with gates or other obstructions. The trial court in this case, found the gates prevented proper 
and reasonable use of the easement granted in the placing of the gates in the right of way was 
unreasonable." 

Mr. Gilbert continued, "And that's exactly the situation that we have here. Mr. Udall created this 
easement back in 1991. It was in continuous and uninterrupted use for that entire time. There was never 
any gate, any impediment to access, never any obstacle whatsoever, until we objected to the Days' fence. 
And after that, we have been forced to put up with the obstruction created by those vehicles and then, of 
course, with the current attempt to obstruct our access with a gate. There have never been any published 
New Mexico decisions that allowed the installation of agate across an existing access easement. And 
that's really important, because it shows how different some of the other cases in New Mexico are that 
have addressed gates and easements. There were other cases addressing gates and easements in New 
Mexico, but all of those cases involved instances where the gates existed before the easement was 
granted. That is true of the [inaudible] case which involved a locked gate. And in that case, the Court 
determined that all of the parties had consented to this locked gate before the easement was ever granted, 
so it was there when the easement was created." 

Mr. Gilbert continued, "The same is true of the Dyer case in which the gate in dispute was in 
existence long before the easement was granted. And ifs true also of the Kennedy case, in which the 
condition of the entry way to this easement, which had a cattle guard and a fence and various shrubs and 
brushes. It was that way before the easement was ever granted. So in all these cases, the Court was 
addressing an instance where these obstacles and barriers to access existed before the easement was 
created. Huff is the only case that addresses someone's intent to create a new obstacle, an obstacle that 
didn't exist at the time the easement was granted and did not exist for over 20 years after the easement 
had been issued, granted and put into use: 

Mr. Gilbert continued, "New Mexico case law makes clear that in order to determine the nature and 
the extent of an easement, you look at the purpose of the easement, and the history and circumstances 
surround its use. Here, the analysis of the purpose of this easement is clear. Stewart Udall who Originally 
owned the 9.4 acre parcel and then subdivided it, created this easement to provide himself free and 
unfettered access to and from the property that he kept after he sold the other 3 lots. It was created by 
him for his benefit, and for the benefit of the successors who would come after him on that same lot, 
including us. It was created to benefit and serve the property he retained. The installation of agate at the 
entry of our driveway, our easement is inconsistent with that purpose, and therefore should be denies." 

Mr. Gilbert continued, "We also looked to evidence in the history and the circumstances of the past 
use. Of course, this all is evidence before the gates were applied for and before the Days tried to block our 
driveway with their cars. You look at 21 years of unfettered access since this easement was granted. The 
easement has been in continuous and uninterrupted use since April 1991. There have never been gates, 
there have never been barriers. There have never been other restrictions to access. Mr. Udall never 
blocked, locked or otherwise obstructed the easement, and neither did anybody else before we objected to 
the Days' fence. Mr. Udall created for his benefit and the benefit of the future landowners: 
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Mr. Gilbert continued, "Now the gate would unreasonably impede our access to our home, and it 
would create adanger to all those that use Camino de Cruz Blanca which is the road we tum off of to get 
into our roadway. I just want to bring to the Board's attention the difference between what has always 
existed and what the Days are proposing. Since 1991, the way you would get to our house would be to 
tum into the driveway, drive to the house. Simple as that. What the Days are proposing now is something 
vasUy different. Now, in order to get to my house, I would have to pull up to the gate on busy Camino de 
Cruz Blanca, stop my car, get out of the car. My wife or I would have to get our kids out of their seats in 
the back seat of the car, because we're not going to leave them sitting in the car on Cruz Blanca as we get 
out, try to come open this gate. Then open this massive 20 ft. gate. What they've applied for is a 20 foot 
gate. I just wanted the Board to see, visually, the size of that gate." 

At this time Mr. Gilbert, with the assistance of Ms. Montoya, used a tape measure to demonstrate 
a20 foot gate. 

Mr. Gilbert continued, ·So, my wife would get out of the car, walk with the kids over to this gate, 
unwind it unlock it or whatever mechanism they have for fastening, open it and there's not even room to 
do it in here because it's such a long gate. But essentially, open this gate, walk back to the car, put the 
kids back in the car, get back into the car, pull the car forward. Now the gate has to be closed again, so 
now, she gets out of the car, walks back to the gate, closes the gate. And I will spare you asecond 
demonstration of what that would entail with this 20 foot gate. Now I walk back to the car, get back into the 
car and drive home. So what used to be as simple as turning onto our driveway and driving home, now 
requires 13 steps and a large amount of time. And that's why it's such an enonnous inconvenience. Here 
for the last 21 almost 22 years, these kinds of measures were never necessary and this would vasUy 
restrict our access and inconvenience us, because we go in and out of our house as many as 10 to 15 
times aday, between taking the kids to school, going to work, going for errands, going for grocers. And 
not just us, but our family members, my mother-in-law, my parents, our friends, our guests. People coming 
into the house would have to go through this process every single time to get to the house." 

Mr. Gilbert continued, "This is not the way Mr. Udall intended it and this is not the way it's ever 
been. And when we went to the house for the first time to look at it, we turned onto that driveway and 
arrived at the home seconds later. And when we decided to make an offer on the house. it was as simple 
as turning onto the driveway and going home when we closed on the house and spent money to become 
owners of it. that's what we did. We turned onto the driveway and arrived at the home. We would not 
have abought a house where someone else controls our access or blocks our access. I'm going to tum 
the microphone back over to my wife to talk about some of the other dangers associated with this gate." 

Chair Friedman asked Ms. Montoya how long they have lived at this place. 

Ms. Montoya said it was ayear in November, noting they purchased it prior to that time, but had 
renovations made and moved into the house in November 2011. 

Ms. Montoya said, -My husband talked to a little bit about the dangers. As you know, Cruz Blanca 
is atwo lane road. It doesn't have acenter stripe. Where the fence is proposed, we'd have to stop on 
Cruz Blanca to get out of the car and open the gate. And even if we turned, it is still an enonnous 
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inconvenience. And what, you might say, is the problem with the gate. Lots of people have them. Maybe 
it's for safety, maybe it's for security. What's the big deal. The problem is that when it is used like it has 
been used, it creates a danger. And the danger isn't to the traffic coming and going. We talked about how 
we are lawyers. I do catastrophic injury cases. I see what happens when emergency vehicles don't get to 
places on time. I see what happens when people can't get to the hospital on time. "ve seen it over and 
over again, so my unique ability as a lawyer here is only in the sense that we can do something now before 
somebody is injured. When I call an ambulance, when I need an ambulance for my kids or my family, I 
want them to get to my house in a timely manner." 

Ms. Montoya continued, "And you look at the hiStory, and these are just some photos where both 
driveways are blocked. And when both driveways are blocked, I have to get out of my house. I have to go 
find somebody. I have to get them to come and move their cars. And you'll see, time and time again, both 
driveways are blocked, and blocked, and blocked. And how you can tell whether or not somebody can be 
charged with taking care of our ability to get in and out of our own house is history, and these pictures, 
many of them were taken after we objected [inaudible] stopped having acontinuous blocking of our 
driveway, the pattern and condud continued of us not being able to get out of our house, or back into it 
when we returned home. Another one of me trying to tum into our house. You see semi trucks back in 
that aerial photo, agoogle map. It just happens to have asemi truck. This is the road where we have to 
stop." 

Ms. Montoya continued, "And there's asolution. If the Days really want agate for safety or 
security for themselves, rather than block our driveway, see they have this other driveway right here. So 
they come in, this whole thing is their driveway. This is our driveway. This is their RV, this is their cars. 
But if they're really worried about security, they can put adriveway right there and we can get home. They 
can have their driveway blocked on both ends. They can have agate here. They can have agate here. 
We can get home. An ambulance can get to us. A fire truck can get to us. We can get to the hospital. My 
mom can come and visit us in the night. We know there's apedestrian path right in front of here, and if 
every night we come home, we have to get out of the car. Who knows. There are people walking. I'm 
sure most of them are fine, but it creates another danger." 

Ms. Montoya continued, "Chapter 14 of the Code says when you're looking at the Code and you 
are determining the issuance of pemlits and the issuance of appeals, you goal, what is supposed to 
happen with the Code is to accomplish a coordinated, adjusted and harmonious development ofSanta Fe 
that will best promote health, safety, order, convenience, prosperity and the general welfare and create 
conditions that are favorable to the health, safety, convenience, prosperity and the general welfare of the 
residence of Santa Fe. Allowing agate and aCity sanctioned blocking of our driveway whenever they're 
dissatisfied or upset or something, would allow an effort to harass, violate both of those provisions of the 
Code," 

Ms. Montoya continued, "It is our hope that this Board of Adjustment will grant our appeal, as Ms. 
Brennan said, with regard to the fence, that we've met our burden and recommend that the Board grant 
our appeal with regard to the fence. And with regard to the gate, we ask that the Board find that we've met 
our burden in showing that it is an unreasonable blocking of our access to our home, allow it to continue 
how it's been since 1991, allow how it was when we first viewed our house, when we first purchased our 
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house, and then how it was until we objected to that fence, so that we can get home and leave our home. 
The most fundamental property right is to be able to get to your property in a safe and timely manner, and 
we ask that the Board allow us to do so. Thank you so much for your time." 

Chair Friedman asked Ms. Montoya if she has witnesses, or if Mr. Simon will be speaking on your 
behalf. 

Mr. Simon said no. 

Ms. Montoya said Mr. Kim Udall can speak during public comment or now. 

Chair Friedman said if he is awitness for the Appellants, it is okay to call him as awitness so we 
can hear his testimony. 

Ms. Montoya asked if he can just talk without her asking questions and the Chair said that is fine. 

Kimball Udall, 26 General Sage, Santa Fe 87505 [previously sworn]. Mr. Udall said he and his 
wife moved to Santa Fe in 1971, the year after Stewart Udall purchased this property. In the summer of 
1972, Stewart Udall paid them avisit, and they walked on his property. He said, "He was so proud of it. 
He was so proud of this tract of land, which he had bought, which he envisioned for a future family 
compound of sorts. We walked the boundaries of the property, we walked to several different places on 
the property, several different building sites." 

Mr. Udall continued, "And Mr. Friedman, I apologize, I recognize this is hearsay, but he would say 
to me, he would remark on the beautiful vistas, that we could see the Jemez from this point. That we could 
see Tetilla Peak from this point, and so forth. We could look down on the community from these points. To 
him, the notion of open space meant exacUy what was placed on the plat at his direction, that it was an 
area to be left open and free for people to walk through there. In fact on numerous occasions, he 
consented to people hiking across his property. He didn't care. It was part of his philosophy that he 
should have open space. " 

Mr. Udall continued, "I remember going to abook signing of Stewart's when he had written "An 
Inland. Free for people. Consented to people hiking across the property. Went to abook signing when 
he had written To the Inland Empire, and he made the comment that he and his son Tom had wanted to 
trace the track of the early Spanish Explorers as they came into New Mexico, but they couldn't because of 
all these goldam fences that were in their way. Fences and gates were an anathema to him. He had no 
interest in fencing off his property, or any other property, and that is the reason that he had this open 
space declared when he prepared the covenants and when he applied to the City for these restrictions." 

Mr. Udall continued, "I worked with Stewart in the mid-1980's on the development of the property. 
He did most of the legal work, I did some of the leg work. And I remember the next instance when he and I 
were up there on the property at the wedding of one of his children. And again, he was proud of this 
property and we had the wedding right in that area that you saw in the pictures called The Meadow, which 
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was his idea of an open space that, he said, if I could, I'd love to look out my kitchen window and see a 
buffalo, but I know that's not possible these days. But hopefully, we can leave the land as close to the way 
it is as God intended.· 

Mr. Udall continued, "The after the subdivision, he invited me on many occasions to his house. 
We had many family get togethers. Stewart was not only my uncle, but his wife was my wife, not only by 
marriage, but she's my mother's little sister, so we were very close to them, and spent many holidays with 
them and always were out on the veranda looking out over the open space, over the areas that Stewart 
treasured so much and valued so much. He had tried to return to Arizona after he got out the cabinet, and 
was fed up with the population and crowded conditions of Phoenix and Tucson, and he told me thafs why 
he had previously purchased this property, so he could retire to God's country and be in the open spaces. 
Thank you for your attention: 

Chair Friedman asked if the Appellant has anything further to add and they said no. 

Presentation by Appellee 

Jack McCarthy, Attorney for the Appellee, said, -Frankly, I'm very surprised to hear some of the 
comments made by Mr. Gilbert and Ms. Montoya. We've been trying to resolve this matter, ever since they 
filed their appeal. We've had a mediation which we got fairly close, but not quite. As of last week, last 
Monday, I believe it was, I met with her attorney Mr. Simons and I informed him that the Days were 
modifying their request for afence to eliminate asubstantial portion of it and only to request ashort leg of 
the fence, about 172 feet along the back side, which would be primarily in the trees. What you saw here 
tonight was the initial presentation by the Days, or the application, and it is not what was submitted to Mr. 
Simons last week." 

Mr. McCarthy continued, "I further informed Mr. Simons last week to confirm if and when agate 
was built, that it would be built in such a fashion that it would be automatic and that the controls for the 
automatic gate would be given to the Gilberts. ApparenUy, that information never got to his clients, 
because tonight they gave you an entirely different story as to what the Days' intent was. The days' home 
is very close to one of the easements, the only dedicated easement that is on the plat. And Stewart Udall, 
then owner of Lot 2, entered into an agreement to relocate the road, but they never described the road by 
legal means so that the definition of an easement in the new relocated are never really came into play: 

Mr. McCarthy continued, "The Days applied for permits for two gates. One for their road right next 
to their home and asecond one. They recognized that any gate had to be set back so far so that acar 
coming off Cruz Blanca would not stop on Cruz Blanca, but would get beyond Cruz Blanca to a point 
where it would not be blocking traffic on Cruz Blanca. Tonight, we're hearing that the gate is immediately 
on Cruz Blanca. Any of you have driven up Cruz Blanca, there's a lot of gates there ladies and genUemen, 
all up and down Cruz Blanca, but they are all set back. And this is what the Days intended to do was to 
set back those gates.· 

Mr. McCarthy continued, "But lers go for a moment to the issue of the matters before you tonight. 
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Your role tonight is to determine whether or not the permit granted by the City in both instances met City 
Code. You have no right to try to interpret a Declaration of Covenants that only is to be interpreted by a 
court of law and you are not acourt of law. So you're limited very much as to whether or not the City 
granted apermit properly. And we respectfully submit that the City did. There is a basic principle here in 
law that covenants are not favored by the courts, because they impose burdens on private property. But to 
the extent that covenants are imposed on property, they must be reasonably interpreted. And if there is 
any ambiguity, the Court will set them aside: 

Mr. McCarthy continued, "If you will look at the covenants, apparenUy you're going to do so, so I'm 
going to direct your attention to Article 1, Section1 , which describes and interprets permitted structures. It 
talks about a Vnaudiblel single family dwelling, aprivate garage, recreational facilities, solar hearing, the 
devices or coolers and improvements incidental to residential use. Then it goes on under Section 2, to 
Prohibited Structures. What are they. Modular homes, mobile homes, pre-fabricated structures, trailers or 
other temporary structures. What Stewart Udall intended to do was to limit the back area to the 
construction of dwellings, occupancies that would be in the open area there." 

Mr. McCarthy continued, "The language on his plat refers to building restricted area. Not building 
or other stnJctures, building. Afence is not a building. Section 5of Article 1, states that No fences or walls 
may be closer than 10 feet to any lot line. It doesn't say any lot line other the building restricted area. This 
is any lot line. The lot line goes to the back of the property. The lot line does not stop up there at the 
building restricted area, it goes further to the back. Even though the City Code includes in its definition of 
structure, afence, you are limited, if you are going to try to utilize the intent of Stewart Udall in this 
declaration to what he intended there. There is nothing that said he intended that no fence could be 
constructed within the building restricted area." 

Mr. McCarthy continued, "Now, I'd like to go for just amoment to the issue of the fence. You 
heard from Mr. Gilbert anumber of cases. Attorneys are great You can find acase to just about support 
any position you want, and I think the attorneys on the Board will recognize that. He referred to the Huff 
versus Callahan case, and I would like to quote to you from that particular case. That case adopts, with an 
affirmative statement, the language of the Dyer case and talks about the one holding an easement in the 
land of another are measured by the nature and purpose of the easement. And so long as its consistent 
therewith, the owner of fee may make any reasonable use desired of the land in which the easement 
exists. Then the question the Court posed: How does this rule apply to gates across the right-ot way. The 
Court goes on to interpret and to state from an annotation, the general rules at the grant of a right-of-way, 
without reservation of the right to maintain gates, does not necessarily preclude the servient estate owner 
from having such gates. And unless it is expressly stipulated in the grant that the way shall be an open 
one, or unless aprohibition of gates is implied from the circumstances, the servient owner, thafs the Days, 
may maintain agate across the right-of-way, if necessary for the use of the servienfs estate, and if the 
gate does not unreasonably interfere with the right of passage." 

Mr. McCarthy continued, "I submit to you that you cannot find that having to open agate with an 
electric control is an unreasonable interference with it. If it is, there's a lot of places in Santa Fe that are 
unreasonably being interfered with. So, I submit that what you must do is look to your Code to determine if 
the parameters of both the fence and gate are within, and consistent with, the City Code. Not whether or 
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not there is some extraneous interpretation of the language of the declaration." 

Mr. McCarthy continued, "There's no question but that there was some obstruction of the right-of
way during a period of time that the Days were remodeling their home. You know how constmction trucks 
are. You tell them not to park in the driveway, they'll park in the driveway. You tell them to move off the 
driveway, they'll move part way off, Ms. Montoya several times was coming in, there was a constllJction 
truck there. The construction truck moved, The Days put up a big sign, Do Not Block Driveway, 
Sometimes it happened, but during construction of their home, the remodeling of their home, there were 
times when construction trucks did somewhat impede, but not block, except on one occasion that we're 
aware of, the Gilberts or Montoyas from getting into their home, They may have not been able to zoom 
through the property as they sometimes do. They may have had to slow down a litHe bit and get around 
the truck, but they were never blocked except, as far as we know, on one occasion." 

Mr. McCarthy continued, "And I'd like to have Ms. Day come up and testify as to her discussion 
with Mr. Gilbert, concerning agate across the property," 

Jennifer Day, Appellee [previously sworn] said, "I think that what we're referring to is the very 
first time that I met Mr. Gilbert, I was standing our in our driveway and he came down the easement. I kind 
of waved him down, because I wanted to introduce myself, which I did, and we had a friendly discussion, 
but then he looked at me and he said, 'We'd really like to have agate here.' And I said, Well, okay, we 
can talk about it at a future point in time. You do know that that is our property right there and that this is 
an easement. And he really didn't say anything at that point, but I guess the reason that I'm standing here 
is to ask you to ask him if he remembers telling me that he wanted agate the very first time I met him: 

Mr. Mccarthy said, "Ms, Day would you please relay to the Board, the circumstances that were 
about the driveway and the obstruction of the driveway.It 

Ms, Day said, "There was one time that... our house was under construction, not because we 
chose for it to be, but because.... you remember the big freeze we had two years ago and everybody's 
pipes broke... one of our pipes broke, they came in and repaired the home, but somebody forgot to fix the 
pipe, and so it leaked for the following 11 months, What resuHed in that was that my home basically was 
destroyed from the interior. So, it has taken us 11 months to put the project back to rights. And I moved in 
this past week, or I'm attempting to move in this past week. Because we had so many vehicles there..... by 
the way it was a$1 million insurance claim, so it was a big project. The one time that she was blocked, the 
porta-potty truck was there emptying the porta-potties. And she stopped, she got out of the car, she came, 
Iwas in the driveway again, she came up and it was an extremely unpleasant conversation from her 
perspective. I mean she was yelling and screaming, and finally said, you know, I can't go to get my kids. 
And I said, 'Well the porta potty truck just left.' And I actually offered to sit down and have aglass of wine 
and discuss this whole issue, and she jumped back in her truck and drove off. But. that is the only time 
that I know of, that she was ever physically blocked, from being able to get in and out of the driveway. All 
of the rest of the times, there are two roads there and we have tried very very hard to keep one of them 
completely open." 
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James "Jimmy" Day, Appellee [previously sworn]. Mr. Day said, -My name on the agenda is 
James Day, but I go by Jimmy Day. I just wanted to make acouple of real quick points. We're not 
monster neighbors. We're the neighbors you want. We're the people who take your Fed Ex packages, 
your UPS package and receive them for you and get them over when you get home from work. We're the 
folks who pick up your newspapers and check your house when you're out of town. We're the people that 
walk around and make sure everything is secure when you're gone. I'm sure when this goes to District 
Court and "II bet it will, all of the neighbors, except for the ones that are sitting right here, are going to show 
up and say, those Days are the neighbors you want. We're not the monsters that were portrayed on that 
power point. I will acknowledge that my vehicles were in one of the accesses, but that was because there 
was ahuge misunderstanding. That was because of what Mr. McCarthy said. There were two easements 
and we didn't know which one was the right easemen~ and the one that is on file at the City shows the one 
that goes through my driveway, so I was merely making the points to the Gilberts that ifwe're going to 
adhere to covenants, we're going to adhere to all of the covenants. And it wasn't for very long, it was for a 
few days, and they were able to come and go. We made.•. so, like John said, we had two nice signs made 
to make sure that nobody blocks access to the drive. We understand that. We're not trying to hurt 
anybody. We understand how people need to live, so I just wanted to make that point.. 

Mr. Day continued, "And I also want to make point, what's the reason you guys need or want a 
fence. What's all that about. Chubb Insurance relocated us a house about %mile away. Some of you 
may know it. It was build by the McCormicks, of the McCormick spice people. It's anice fenced, gated two 
acre estate, directly across the street from Rio Grande Elementary and Atalaya. It's the one with the green 
roof that you can see back in the woods back up in there.· 

Mr. Day talked about a late in life surprise 10 years ago when Jennifer was 48 and gave birth to 
Carson, now 9%years old, is ahealthy active boy and has his healthy active boys over from school to 
play. He said, "We're in this gated, fenced, McCormick Estate and it is so nice to know where your kid and 
his friends are. We've got that St. John's Arroyo right off the back of our property and my worst fear is irs 
going to be four thirty on awinter evening and we can't find Carson and his litHe buddies, and we're down 
in that arroyo. And you guys that hike it you know it goes all the way up to pnaudible], that's a lot of ground 
to cover. And we think that we're entitled to a fence and that's the reason want it. Carson's got agreat big 
friendly, have you ever seen an Old English Sheepdog, you've got agreat big old friendly Old English 
Sheepdog, but we sure would like to keep him at home. And the neighbors have two pretty aggressive big 
black Labs who greeted me at my back door just aweek ago, growling and snarling. And you know, "d 
kind of like to not have those black Labs at my back door. 'think, in New Mexico, you're obligated to fence 
animals out, is that right. Well, you know that's something that I'd like to accomplish." 

Mr. Day continued, "So this is not a trivial thing, we didn't just dream this up, we need this fence. 
We have a legitimate reason for wanting the fence.. 

Mr. Day continued, '" want to address just briefly.... we just bought the house next door. It 
belonged to Dr. Morrie Blitman. He was one of our oncologists here in Santa Fe. He moved to Seattle. 
He's been trying to sell i~ and then rent i~ sell it and we finally bought it out of ashort sale amonth ago, 
not even a month ago. But it has acoyote fence around the back. And Iwant to tell you, I personally met 
Stewart Udall in that driveway when that fence was under construction and it is partially in the building 
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restricted area. And Stewart Udall was so proud. He said, you know they didn't get a pennit, but I don't 
care. And he said part of it's in the building restricted area. And he said, YOll know what they're going do 
for me, they're putting two loads of dirt on my driveway. That was the conversation we had. I'm sure 
Morrie Blitman's going to testify to that in District Court, and I'm sure his fence contractor will be there too. 
So, if these fences were such a big deal, it certainly wasn't that day.B 

Mr. Day continued, "And the last thing, I'd just reiterate what Jack said. I printed this right before I 
came down here. This is straight off the City of Santa Fe website. And you flip back through it. And this is 
the frequently asked questions of the City of Santa Fe. Will the City enforce my subdivision's covenants. 
Answer: No. Covenants are private agreements that will remain enforced by your homeowners 
association. You know, unless we're going to rewrite the website tonight, that's what it says and that's 
what the citizens expect. Thanks.B 

Mr. McCarthy said, "I do have acouple of questions of Mr. Stewart [Kim?] Udall that Iwould direct 
to you later. 

Chair Friedman said he can go ahead and do that. He said, "And I think the appropriate thing 
would be to direct the questions to the Board and a sense, and we'll give Mr. Udall the opportunity to either 
have the mike, and respond or you can switch places, but I tI,ink it probably would easier if we just gave 
them the mike and you could ask the questions and then he can respond. Go ahead Mr. McCarthy.' 

Mr. McCarthy said, .he first question I would pose is whether or Kim Udall was aware that there 
was construction of a fence within the building restricted area that Stewart Udall was aware of and had 
approved." 

Chair Friedman said, "Mr. Udall you can respond." 

Kim Udall said, "I was not aware of the, as been described, the coyote fence." 

Mr. McCarthy asked, Was Mr. Kim Udall aware of the fact that Stewart Udall had built into the 
building restricted area, some sort of extension by what I would call... there was abasketball goal there at 
one time. It looked like it was on the now Gilbert property. And there was awall with creosote railroad ties 
into aportion of that building restricted area north of the property line of the Stewart Udall property.B 

Chair Friedman said, "Do you want to answer the question.B 

Kim Udall said, "Again, I am not aware of any of that being in existence." 

Mr. McCarthy said, "And third, it's not the view from the Stewart Udall home to the southwest, and 
not to the north toward the Day property." 

Kim Udall said, "I'm sorry Jack. I didn't understand the question." 

Chair Friedman said, "I don't understand that question either.B 
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Mr. McCarthy said, "Mr. Udall was testifying about sitting on the veranda with Stewart looking out 
into the open view. Is not that veranda and the open view to southwest on the other side of the Stewart 
Udall home and not to the north." 

Chair Friedman said, "You mean is it facing south rather than north." 

Mr. McCarthy said, "That's correct." 

Chair Friedman, "Mr. Udall." 

Mr. Udall said, "My best estimate and my recollection is it faces west, but it is in awesterly 
direction and it does not look directly at their home." 

Chair Friedman asked Mr. McCarthy if he has further questions and Mr. McCarthy said no. 

Chair Friedman said, "When you were talking about the basketball court area, what lot is that" 

Mr. McCarthy said, "Well, I'm not sure if it was a basketball court as such. There was abasketball 
goal lying down when Iwas there and saw it. And that is on the Gilbert Lot." 

Chair Friedman said, "We all have this drawing, it's a small drawing of the plat: 

Mr. McCarthy said, "It is on Lot 4. And the extension to which I refer with the railroad ties, was 
north of that property line and into the building restricted area on Lot 2, which has since been removed by 
the Gilberts." 

Chair Friedman said, "Okay. Thank you Mr. McCarthy. Do the Appellants have any questions of 
the Appellees." 

Mr. Gilbert and Ms. Montoya said no. 

Chair Friedman asked, "Do you folks have any questions of staff, either the Appellees or the 
Appellants." 

Mr. McCarthy said, "Aside from the issue of the declaration of the covenants, did the pennits..• the 
applications for the permits for both the fence and the gate meet City Code." 

Chair Friedman said, "Who wants to answer that." 

Ms. Brennan said. "I assume Chair and Board members that that means, technically did they 
comply with Code, and 1assume they did or they would not have issued." 

Minutes oflhe meeting of the Board of Adjustment: December 18, 2012 Page 16 



Speaking to the Request 

Stefanie Beninato, P.O. Box 1601, Santa Fe, New Mexico, was sworn. She said she is here to 
speak during petitions from the floor, and she has been listening to this debate. She said she thinks New 
Mexico law provides that you can't prevent access or make a property inaccessible. However, there is a 
great dispute of facts, about how accessible or not this property is because of the gate and because of 
construction vehides. She thinks the real issue is covenants, and covenants typically are put on plats. So 
if you're going say we're going to enforcing what is on the plat, you will be enforcing covenants. It is her 
understanding that the law prevents you from enforcing covenants, and that covenants are the purview of 
the Court and not this Board. She said, "I have come in front of you with a recorded solar easement, and 
some of you were members at that time." 

Chair Friedman asked Ms. Beninato to wrap up her remarks. 

Ms. Beninato said, "I'm talking about precedents by this Board and the precedent is that this Board 
would not hear that covenant even though the Historic Ordinance for the South Capital area which is called 
the Don Gaspar Historic Neighborhood, even though that was to promote and encourage solar use and 
this easement was being violated, the Board refused to hear anything about that easement, even though it 
was a condition of the issuance of a permit by the Historic Board. So this seems to be really an anomaly, 
that the City Attomey, the same City Attomey who heard my case, is now reversing her position saying that 
somehow because it's on the plat you should be able to enforce the covenant. I think it would set avery 
bad precedent and that you will be enforcing many more covenants. Or maybe it's agood precedent, 
because then people don't have to go to Court to get covenants enforced. 

The public testimony portion of the public hearing was closed 

Commissioner Hawkins asked Mr. Gilbert and Ms. Montoya what was their objection to the fence 
originally last Spring, whenever this started. 

Mr. Gilbert asked permission to answer the question and the Chair told him to proceed. 

Mr. Gilbert said, "When we bought this property, I looked at the covenants. I looked at the plat. I 
sad that that beautiful meadow was open space, and that was one of the biggest draws of that property, 
that's why we fell in love with that property. And I talked to the Realtor who represented Mr. Udall's estate, 
Terry Smith, and we looked at those documents together. I said, is that really open space. Is that 
beautiful meadow really going to remain that way forever. And he said that's what is provided for in the 
covenants, and you look at the plat building restricted area. And we bought that property, because when 
you pull into it, you see that open space, and I knew that nothing would ever interfere with that, because 
that's the way it was written in the City plat, the City approved Subdivision Plat. It's abeautiful entry into 
our property, it's a beautiful space. I can't imagine why anybody ever would want to put a fence 
throughout it.· 

Mr. Gilbert continued, "So it was a moming in February Iwoke up. We were getting the kids ready 
to go to Albuquerque to abirthday party. And Iwent out to the car because we left, I think their jackets, or 
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something in the car that I needed to get, and in the light of the day, for the first time, I saw these stakes all 
throughout that building restricted area. And frankly, I didn't know what they were, but I knew from the 
dead trees that had been cut, from the stakes that were lining the entire building restricted area, from the 
evidence of construction that was going on, I saw for the first time that the neighbors were trampling on the 
City-approved plat and upon the covenants and restrictions. And I know that whatever they were building 
was not allowed, so we raised that objection with them, and that's all of these events that you've heard 
about began." 

Mr. Gilbert continued, "But truly my objection is because this was exacUy how Stewart Udall 
created the subdivision. With restrictions prohibiting anybody from building any fences in that area. That's 
what it says in the plot with the building restriction designation, that's how it's defined in the covenants and 
restrictions. That's what City Code said. I couldn't believe that they were attempting to circumvent that. 
So that was our objection from the start and our objection has remained since then." 

Mr. Gilbert said, "And I want to point out, that I have no problem with them putting a fence on their 
side of the building restricted area where it belongs. To hear them talk about the need that they have to 
have an enclosed space. Well, there is an enormous closed space on there property that is outside that 
building restricted area. And, in fact, when this first came up, and we raised our objection, I can tell you, 
Mr. Day didn't say to me, 'Oh, Stewart told me it was fine to build this fence here. He said I will build it on 
the building restriction line upon our property. So on the side closest to their home, where it is supposed to 
be built, he said to me that he would do that. And then, days late, I found out that he'd actually come into 
the City and asked for a permit that would encompass that building restriction area where it's not allowed. 
So our objection has been that since the beginning, ma'am. 

Ms. Montoya said, "I think he provided a lengthy response, and I think I want to add again, it's not 
that we objected to a fence anywhere, it's just in the building restricted area. And if you remember the 
aerial photos, if there is a giant fence, first of all it blocks the view and makes the property much different 
than it was when we bought it. But when you talk about putting fence on 2acres of theirs and their dogs, 
what happens is, you keep the coyotes right next to our driveway, their dog right next to our driveway, far 
away from their house, but we will the dog barking at the coyote on the other fence of our fence. It will now 
be in our driveway, if the fence is allowed to come all the way across into the building restricted area as 
submitted." 

Commissioner Winston said she has a question of Mr. Simons, asking if he is representing the 
Appellants, and Mr. Simons said, "I am, indeed." 

Commissioner Winston said, "I think you'll understand why I'm asking you this particular question. 
If I recall correctly, I attended a CLE given by you as one of the presenters. And if I recall correcUy, at that 
CLE I was taught that interpretation of covenants is subject to adjudication by the district courts. And so, I 
guess my question for you, is do you feel that this is an appropriate venue for us to be interpreting 
covenants. It makes me extremely uneasy." 

Mr. Simons said, "That must have been another one of the presenters in a seminar, because 
usually I give seminars on easements, not on restrictive covenants. And I do give a seminar in which I say 
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essentially the things that Kurt was saying abaut the gates. I dO' say that. But in tenns af this, I think that 
the questian really is, has the City, by requiring this to' be an aplat, and then have it end up in restrictive 
covenants, has the City actually gane beyond just ardinary private, restrictive covenants, and have they, 
themselves, sart of participated in the establishment af this apen space, So' that it can then be interpreted. 
And, in this kind af case, there is what I hear here, is that there is an ambiguity as to' the ward 'structures: 
And what I hear is, as to' the resolutian af that ambiguity, Stewart Udall saying laud and clear that that 
included fences. And a minar encroachment by ane coyate fence, I dan't think is what they're talking 
abaut at all when they talk abaut this meadaw. So that's alii can add. Thank yau." 

Commissianer Winstan said, "I have the same question far staff. I'm really surprised that this is 
being presented here tanight." 

Ms. Brennan said, "Typically, the City as amatter af practice, does nat grant pennits an platted 
easements, ar when we have natice af something shawn an a plat. So there is abuilding restricted area 
shawn an the plat. And when I looked at it, I said I thaught the ward building could be abuilding, ar it could 
be building in the sense af constructian ar develapment. And I think that.... so', because it is City practice, 
we dan't issue, far instance, apennit far awall across a platted access easement and say 'gO' duke it aut.' 
There is what Iwauld call a rule af reason here. And sa, laaking at that, as to' whether building meant a 
building, as adwelling, ar building as in building a bridge. The ward, withaut saying we'll gO' to' court and 
enfarce yaur covenant, the ward building and the way the apen space was described in the covenant 
seemed to' shed light an the ward building, as used in the building restricted easement And so it was a 
matter af laaking what the plat said, and aligning with City practice nat to' issue pennits far abstructians to' 
platted easements ar rights." 

Cammissianer Winstan said she guesses her reading af the covenants didn't clear up the 
ambiguity. She said, "My apinian shauld be irrelevant in this case, because I think it's a district court 
matter." 

Ms. Baer said, the City does nat, in fact enforce covenants and these were nat meant to be.... 
ance it's an a plat, it's aconditian af develapment. And so, this is nat a matter af the City enfarcing the 
covenant. This was a conditian af approval af the subdivisian, which is why it was put an the plat." 

Cammissianer Winstan said, "But it is amatter af interpreting acovenant." 

Ms. Baer said, "I'm just making adifferent point, that the covenant daesn't arise. It might also be a 
covenant, but it doesn't take away that it was aconditian af approval af the subdivisian, which made it a 
conditian an the plat, whether it's a covenant ar nat. So I think that part shauld nat be ane af the issues 
whether it's acovenant." 

Chair Friedman said he sees Jeanne Price's Signature an the plat, so the City looked at it and 
appraved it, and said there was building restrictian. Hawever, what daes that mean. 

Cammissianer Winstan said, "Right. There's nO' additianallanguage, right. That's the anly 
demarcatian." 
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Chair Friedman said, "The other language is in Article 2, Open Space. That... it says more than 
dwellings. It says you shouldn't build a dwelling or other structure in the building restricted area: 

Commissioner Winston said, "My personal opinion, which I also think is irrelevant, is there's an 
essential ambiguity. I also, more importantly, think this is in fact something that should be adjudicated in 
District Court." 

Commissioner Maahs said, "A question was posed, if I remember correctly, by Ms. Day directed to 
Mr. Gilbert, that they had a conversation about his requesting of agate. And I would like to have that 
question directed to him for an answer." 

Mr. Gilbert said he had a conversation with Ms. Day and they talked about several things - their 
vehicles on the driveway, the RV that did parK there and subject of agate came up. He said, "I did not 
request that we put agate there. And frankly, I do remember that we talked about, although I'm not sure 
which of us brought it up first. I am not opposed to entry gates. I'm opposed to entry gates that are used 
to block access, and that is the problem that we face here. Is agate being used as a means to prohibit us 
from coming in and out of our property. Just like the cars that were parKed there for 3 months, were used 
to block our access in and out of the property. If you look at what is requested in that permit, that gate is 
exactly on the entry of Cruz Blanca. There is no setback. There is no indication the gate is automated. 
And Ido not believe the easement permHs them to put a gate that unreasonably interferes with our access 
like the one that has been applied for." 

Commissioner Winston asked if there is any agreement between the parties regarding what 
easement exists, because the original easement wasn't vacated. The new easement was never defined, 
noting there are many legal questions at issue here. 

Ms. Montoya said, "My understanding is, the original easement after Hwas put in place, was 
relinquished, or abolished or whatever is the right word in property terms, and that the easement in 1991 
was, in fact recorded. The easement that Mr. Udall used from 1991, and was using at the time he Days 
purchased their property and was used at the time ours, since we provided the Days with acopy of the 
relocation agreement, we've never heard that they've disputed that we had that easement, or the right to 
that easement.· 

Commissioner Winston would like to know if there is agreement between the parties as to where 
the easement lies at this point, because the Original was never vacated and the new one was never 
defined: 

Mr. McCarthy said there is no question but that initially, the Days were not aware that Stewart 
Udall and the then owner of Lot 2had agreed to relocate the driveway. And the document itself, talks 
about consent to relocation of easement. But nowhere in there does it really describe the relocation of the 
easement to the new spot and the Days were not aware of this. He said, "I found out about it... I think 
someone, Mr. Gilbert or somebody sent me a copy of this." 

Chair Friedman asked what he is holding. 
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Mr. McCarthy said, "Ifs called aConsent to Relocate of Easement, and it is entered into between 
Stewart Udall..• 

Chair Friedman said that document is in the packet. He asked about the plat which has hand 
drawings, and asked if everyone is in agreement with respect to that identifying the new location of the 
easement. 

Mr. McCarthy said we recognize that the driveway has been relocated. He said, "Legally, 
technically it should be surveyed out and put on aplat. And the other one should be vacated, but thafs 
not what Mr. Udall, I guess, when he was playing lawyer, did. But we recognize that. And the Days are 
sorry that they didn't realize it initially and Jimmy had parked his RV on the so called relocated driveway 

Commissioner Maahs said he has asecond part to his question. He said, -Directed to Mr. Gilbert, 
reference to the vehicles that were consistenUy blocking the driveway, whether those are consbuction 
vehicles or vehicles belonging to the Days.· 

Mr. Gilbert said, "The vehicles that blocked our driveway were vehicles owned by the Days. There 
was a Mercedes RV, a POISChe SUV, a Toyota the large SUV, at least 2-3 Toyota Priuses. There may 
have been other vehicles, but all those vehicles were the Days' vehicles, not consbuction vehicles. And 
they weren't there just during consbuction vehicles. They were there day and night for 3entire months, 
and you can see it in the pictures.· 

Commissioner Winston said, based on the case that you cited, it seems like the standard we're 
supposed to use is unreasonable interference. She said, "My question then would be, although I think irs 
aDistrict Court question, Idid want to address Mr. McCarthy's point that they have offered to electrify the 
gate and give you guys the equipment that you would need to operate it, set it back off the street, and if 
that is something you would consider.· 

Chair Friedman said, "Obviously without prejudice to any of your claims in the future: 

Ms. Montoya, said, "To me, it just depends. We would have to see the permit. As you can tel from 
our history, it's not been a relationship where there is an element of bust between myself and the 
neighbors. If they submitted an application for apermit that in fact, included that it was automatic, that in 
fact gave us access, that in fact gave us acode. That would be adifferent question that we'd have to 
evaluate, but that in fact has not yet been SUbmitted." 

Chair Friedman said, "Mr. McCarthy when he was explaining this, said that the Days would be 
willing to do a number of things, which was as Ms. Winston said, move back the gate, do a mechanical 
gate with aclicker, and also Mr. McCarthy was talking about shortening the length of the fence. Now, 
thafs not before us. Whafs before us are the, correct me if I'm wrong, the actual permits that were 
presented, and those actual permits, don't have those concessions. So, unless the Appellee wanted to 
withdraw those permits and submit new ones, ifs really not an issue for us at this point in time. Correct. 
We have to deal with the existing permits which were submitted, which is a20 foot gates without a 
mechanical device, thafs set on the road, and a fence that extends the length of the lot lines. Is that 
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correct." 

Ms. Brennan said, "That is correct. You are considering the pennits as issued, and the gate 
locations for the revised pennits are shown on page 36 and the original on page 25." 

Chair Friedman asked the Appellant, since they went first, "Is there any other fences between Lot 
1and either Lot 2 and Lot 1or Lot 1and Lot 4, because there's a no building zone for lot one, and 
secondly, who lives on Lot 1. Is that occupied right now." 

Ms. Montoya said, "I don't know the answer to that, oh Lot 1is Mr. Tom Udall, is that right. Oh, Lot 
1is the one we just purchase, I apologize." 

Chair Friedman asked Ms. Montoya if there is any other fencing that exists in that subdivision. 

Ms. Montoya said, "If I may, Mr. Chair, members of the Committee, I have aphotograph that would 
show you the aerial of any other fences in the area. And I can show it to you. What they contend is a 
fence that's in the building restricted area. I'm just going to toggle through this, if I may. Could you dim the 
lights. If you look, the fence that they're talking about, this Coyote fence that they say is in the building 
restricted area. Here's Lot 1, this is the house they just bought. This is the fence to which they refer as 
being within the building restricted area. We don't think it's in the building restricted area, but if it is, it's 
probably by afoot or two and probably was by mistake." 

Ms. Montoya continued, "The second thing that they were talking about with the..." 

Chair Friedman asked, ·Could you show us how far down south Lot 1extends. Where's the 
southern boundary line of Lot 1. I see it on my plat, but I'm not sure where it is on that aerial." 

Ms. Montoya said, ·On the aerial, let's see if I can go backwards..." 

Chair Friedman said, "That's the southern boundary line of Lot [inaudible because Ms. Montoya 
was talking at the same time." 

Ms. Montoya said, "Yes. Oops. It's right here. I apologize Mr. Chair. 

Chair Friedman said, "That's what I understood, the north orange line is the building restricted 
zone, right. 

Ms. Montoya said, "Yes, and so that fence, in fact shows, and they could have built, if this 
restricted area didn't restrict fences, they might have built a fence all the way down here, but they didn't. 
They stopped at the building restricted area. And the other thing that they raise with these railroad ties, 
they call it abasketball court, but what was down here, and this is our house, and right here, it's actually 
between these trees, there was a railroad configuration." 

Chair Friedman asked, "Railroad ties." 
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Ms. Montoya said, "Railroad ties. And I don't know what it used for before we bought it but the 
Days told us it extended 12 inches into the building restricted area and immediately removed it the very 
next day. Those are the only two structures in the building restricted area that I'm aware of." 

Chair Friedman asked, "Ms. Brennan, when Mr. McCarthy was talking about what he believes to 
be the standard of review for this board, in either upholding or not upholding the City staff decision, he 
mentioned that he believed the standard was: was the pennit granted consistent with the City Code. Is 
that our standard of review." 

Ms. Brennan said, "I think we always say that Boards and Commission look at the Code and the 
application and see if the application confonns with the Code. But that's not as simple. When I said 
technically, I believe it conformed, or it would not have issued, meaning that the fence was not 15 feet 
high. that it presumably met height requirements, that it complied with City setback requirements, if any, 
and any other structural things, that the footings were indicated properly on the plans and those kinds of 
things. As I said before, Cit practice also figures in these things, and we don't, as a matter of practice, 
issue pennits for things that obstruct platted rights, I would say." 

Chair Friedman said, "In assisting the Board I trying to reach a detennination on this, whafs 
counsel's view of what our standard of review should be, in tenns of looking at an appeal." 

Ms. Brennan said, "Well, with an appeal, in tenns of standard of review, you are looking at whether 
the pennit properly issued, and in detennining that, you are looking at what the rules are, and I've outlined 
for you the City practice, and also my believe that, technically, the application confonned to Code." 

Chair Friedman asked the pleasure of the Board since there is no further diSCUSSion, and asked for 
amotion. 

Ms. Brennan said two motions are needed, one for the fence and one for the gate, and Chair 
Friedman asked to take a motion on the first case which is the fence. 

Winston, move to deny the appeal, and should be properly. Seconded by Hawkins. 

MOTION: Commissioner Winston moved, seconded by Commissioner Hawkins, with respect to Case 
#2012-51 ,Appeal of Construction Pennit #12-338, 1240 Camino Cruz Blanca, Fence, to deny the Appeal 
in this case on the basis that it properly should be adjudicated before the District Court. 

VOTE: The motion was approved on avoice vote, with Commissioners Winston, Hawkins and Deering 
voting in favor of the motion, and Commissioners Werwath and Maahs voting against. 

Responding to Ms. Helberg, Committee Stenographer, Chair Friedman said he generally chooses 
to vote only in situations where there is a tie vote. 
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2. 	 CASE #2012·99. KURT GILBERT AND ELiCIA MONTOYA, OWNERS, APPEAL THE 
ISSUANCE OF BUILDING PERMIT #12·1337 FOR OBSTRUCTION AND IMPEDANCE 
OF ACCESS ONTO THEIR PROPERTY. THE SUBJECT SITE IS LOCATED ON AN 
ADJACENT LOT AT 1240 CAMINO DE CRUZ BLANCA. (KELLEY BRENNAN) 

MOTION: Commissioner Werwath moved, seconded by Commissioner Deering, to grant the appeal in 
Case #2012-99, Kurt Gilbert and Elicia Montoya, Owners, appeal of Building Pennit #12-1337 in reference 
to the placement of the gate and the pennit as currently structured, finding that there are concerns of 
public safety and welfare, and the placing of an unreasonable restriction on access to an easement that is 
recorded on aCity Plat, 

VOTE: The motion was approved unanimously on avoice vote. 

Ms. Brennan asked the Appellants and Appellees in Case #2012-51 and #2012-99, to please 
provide copies of their power point presentations and other submittals to the Board Stenographer so they 
can be included for the record, saying multiple copies would be good. 

Chair Friedman thanked the Board for its well reasoned decision and for its good questions. He 
thanked all those who appeared this evening. 

3. 	 CASE #2012·121. 994 OLD PECOS TRAIL SPECIAL USE PERMIT. MARK HOGAN, 
APPLICANT, REQUESTS A SPECIAL USE PERMIT TO ALLOW OFRCE USE AT 994 
OLD PECOS TRAIL. THE PROPERTY IS ZONED RESIDENTIAL ARTS AND CRAFTS 
(RAC). (DAN ESQUIBEL, CASE MANAGER) 

AMemorandum prepared December 11,2012, for the December 18, 2012 Board of Adjustment 
meeting, with attachments, to the Board of Adjustment, from Dan Esquibel, Land Use Planner Senior, is 
incorporated herewith to these minutes as Exhibit "6." 

Aletter dated December 12, 2012, to Gary Friedman, Board of Adjustment. from William P.C. 
Deuschle, President OSFrNA, in regard to Case #2012-121, entered for the record by Dan Esquibel, is 
incorporated herewith to these minutes as Exhibit "7.". 

Aletter dated December 18, 2012, to the Board of Adjustment, from Cordelia Thomas Snow, 
indicating her support for the proposed project, entered for the record by Mark Hogan, is incorporated 
herewith to these minutes as Exhibit "8: 

Chair Friedman said with respect to Case #2012-121, for the record he is recusing himself from 
hearing and being present for this case, because Mr. Hogan is aclient and has done work with regard to 
994 Old Pecos Trail, which is acondominium that he helped fonn. He said it would be incorrect for him to 
be involved in this case, and turned the Chair to Ms. Winston and left the meeting. 
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Staff was sworn. 

1. 	 This approval will only extend to the period of building ownership of the applicant. 

Staff Report 

The staff report was presented by Dan Esquibel which is contained in Exhibit u6.· 

Staff recommendation: The Land Use Department has found no adverse impacts associated wtth 
the proposed use change. The Land Use Department recommends approval with conditions identified 
below and outlined in this report [Exhibit "6ft

]. 

1. 	 This approval will only extend to the period of building ownership of the applicant. 
2. 	 No more than 5 persons, including owner of the building as owner of the company will be 

allowed to regularty engage in business on the premises. 
3. 	 Hours of business operation shall be limited to the hours of 8 M through 7PM on 

weekdays and 9AM to 7PM on weekends. 
4. 	 The exterior appearance of the building shall maintain a residential character. 
5. 	 Signage area shal not exceed 6square feet. 
6. 	 No on-street parking for business purposes is permitted. 
7. 	 Nothing incidental to the Office Use shall be constructed, installed, placed, parked or 

stored outside of the building of the premises regulated by the Special Use Permit. 
8. 	 No increase in exterior lighting except for signage as restricted by Code in the Historic 

District. 
9. 	 Exterior drainage shall be as allowed by City Code. 

Questions from the Board 

Commissioner Hawkins said aspecial use permit goes away when the person to whom it is 
granted is no longer using it, or does it stick with the property. 

Mr. Esquibel said, "It depends. In the event aspecial use permit was granted to somebody, let's 
say aschool for instance, and another school came in, bought the property and want to operate aschool. if 
that school were to accept the conditions of approval previously granted, we would allow that switch-over. 
However, in this case, if a business wanted to come in and change that busines from what is being 
presented now to a philanthropic organization, which might have bigger parties and a bunch of other stuff. 
That would be acompletely different use of the property, and would have to reappear before this body for 
approval. One of the conditions that was imposed by the Applicant that was accepted was that if he no 
longer owns the property, the special use also goes away." 

Commissioner Hawkins asked what happens if the applicant owns it, but he is no longer operating 
his business, and he leases it to someone who will also operate a business. 
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Mr. Esquibel said as long as the individual wanted to abide by these resbictions, he doesn't think 
staff would have objections to allowing the conversion to go forward, so long as it fell withing the approvals 
that might be granted by this Board. 

Ms. Baer said, "What Mr, Esquibel says is correct Iwould just call to your attention that the 
condition says the approval will extend only to the period of building ownership of the applicant. If the 
Board wants to further resbict this in some way, that is your prerogative. 

Public Hearing 

Presentation by the Applicant 

Mark Hogan and William Deuschle were sworn. 

Mark Hogan, 994 Old Pecos Trail, Applicant, previously sworn. Mr. Hogan said, "I'm Mark 
Hogan,994 Old Pecos Trail. He said this application is simple, The space we're talking about, (424), was 
constructed and functioned as an office for over 5years since it was constructed. I built that compound 
with the intention of having my office adjacent to my house, and the whole thing was sorta constructed in 
that manner. That was 5 years ago, Since that time, architecture has taken a hit along with the economy, 
and also both my children left for college, so Iwas in ahouse that was bigger I needed, and Iwas also 
looking at ways of paring down my expenses, So I rented my house, but maintained my office there,", 

Mr, Hogan continued, "During another presentation before the City Council, I became aware 
through that presentation, that I was actually out of conformance with my home occupation because I had 
rented the property and moved. So thars what gave rise to his application, and I thought Iwould go 
through and touch on acouple of points." 

Mr. Hogan continued, "In the 5years that I've used that as an office, we've never had any issues 
regarding traffic, We've never had a noise problem, We've never had complaints from neighbors. What 
we have provided is agood buffer from Old Pecos Trail and some of the other uses that come along with 
the foot traffic and auto traffic up and down Old Pecos Trail, namely noise and also, there's acertain 
amount of vagrant population that sort of migrates up and down there, and that used to sort of occupy that 
field and that no longer happens, So we're kind of abuffer to the neighborhood there." 

Mr. Hogan continued, "We've kept the street clean, we've kept it from debris and provided nice 
landscaping and yards conbibuting to the neighborhood, We've been very active in engaging our 
neighbors, so we look out for each other, and we like to think that we provide adaytime presence, which 
adds to the security of that property as well as to the surrounding neighbors," 

Mr, Hogan continued, "There's a concern anytime you're going for acommercial use in a 
residential neighborhood that is going to open the door for more commercial encroachment. Irs not the 
case here, This is a specific application for specific property, and as we have already heard, the approval 
would run with the use and with my ownership, so it doesn't really create an opportunity for somebody else 
to come in and copycat, or create a new non-residential use in aresidential neighborhood. So what we're 
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asking for is aspecial use pennit to allow the existing use thafs been compatible and complementary to 
remain. The use was pennitted as ahome occupation and now we request to be continued as apennitted 
special use as antiCipated in the RAC zoning." 

Mr. Hogan continued, 'We've communicated with our neighbors. We've followed up since the 
ENN meeting and added the restrictions that you saw in the cover letter, agreeing to the things that would 
eliminate the neighbors concems. So we'd like to think we've addressed those. I think Mr. Deuschele 
might address those. My closest adjacent neighbor, Dee Dee Snow was unable to make the meeting 
tonight, so I'm just going to read a letter into the record that she provided." Mr. Hogan handed out copies 
of the letter [Exhibit "81. and read Ms. Snow's letter of support of the project into the record. Please see 
Exhibit "8" for the text of Ms. Snow's letter. 

Commissioner Winston asked Mr. Hogan if he would accept acondition of approval which 
provides: This approval only extends to the period ofbuilding ownership of the Applicant and use by the 
Applicant's business. 

Mr. Hogan said that is a mirror of what he stated, so he will agree to that noting that the letter he 
submitted to the Board is in the packet, and read the 10 restrictions he proposes in his letter of October 10, 
2012, commenting that he believes #1 answers her question. Please see Mark Hogan's letter of October 
10,2012, for the 10 restrictions. 

Vice-Chair Winston said, "No really. And my question to the staff, should you decide to move your 
business elsewhere, but still own the building, I think it should be clearly stated that the special use pennit 
will not be granted to the building, but to your business in the building." 

Mr. Hogan said there is adifference between the two, and they talked about at the ENN. He said, 
'We'd like the use to be office use as requested, but it doesn't necessarily need to be my office. Again, 
times are difficult in architecture these days, and so my goal is to maintain ownership of the buDding, and 
keep the use the same as what I'm aSking for now. So, if for instance and engineering company wanted to 
take over my use of the space for acouple of years because we couldn't sustain keeping the lights on 
through our architectural business, I would like the freedom of being able to do that. If ifs a use thafs any 
different than an office use, then I would ask, and I think Dan clarified this before that then that use would 
have to come back before this Board to be approved. So thafs how Iwould fike to have the conditions 
approved." 

Commission Maahs then his question is whether or not Association it willing to accept that as well. 

Vice-Chair Winston said we would hear that when they give their presentation. She asked, "Is the 
Association here, and are they speaking for or against, and could I have you come up and address that 
question. 

Bill Deuschele, President, Old santa Fe Neighborhood, and Don Gaspar Neighborhood 
Association [previously sworn]. Mr. Deuschele said he is speaking on behalf of both Associations, 
noting the OSFTNA sent a letter to the Board. [Exhibit "7j . 
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Mr. Deuschele said, '" believe you all have acopy of our letter, which is very much in agreement 
with what Mr. Hogan is requesting. Iwould like to address acouple of issues, one of them being the issue 
you just brought up, which was aconcern of ours and of the Neighborhood Association. However, I think, I 
believe it can be addressed in the manner of requiring Mr. Hogan to contact the Neighborhood Association 
if he is going to rent the office space to another entity or individual. We would not have a problem with the 
use being by an engineering firm or something like that There is a myriad of other possibilities, which I 
think the Neighborhood Association would like to be aware of. And we have established a relatively good 
relationship with Mr. Hogan. He has certainly been agood neighbor since he moved in. There were 
some issues I the beginning when he wanted to have ahome occupation, which I'll address those, 
because I think they're important at this point, to the hiStory of this." 

Mr. Deuschele continued, "We were concerned about commercial sprawl when he asked for that, 
although ahome occupation is not that, we were concerned about precedence being set Since that time, 
and that's on record when he went for his Home Use Occupation Permit. Since that time, living across the 
street from Mr. Hogan which we do, I can attest to the quality of neighbor he has done, what he has done 
with the property, and he has certainly adhered to and followed all the rules and guidelines and regulations 
that are part of Chapter 14 home occupation use. So, with that said, going back to your question and 
concern. It's aquestion of ours and I believe with some form of stipulation that the neighborhood 
association, Don Gaspar and Old Santa Fe Trail Association be notified by Mr. Hogan of attempt to rent to 
somebody and I believe it could be handled, that if we had aproblem, then we could come to the City with 
that.w 

Mr. Deuschele said, "Other than that, our blessing would be in writing and move forward. I think 
here could be some possibility of certain types of businesses that would not be desirable in the area. 

Responding to the Vice-Chair, Mr. Deuschele said examples of business which would not be 
desirable. are business such as apsychologist or psychiatrist, where there is heavy traffic on adaily basis 
with dients coming in by the hour and creating an undesirable situation by increasing traffic and exposure 
to the neighborhood, and potentially create an undesirable situation. He said it would be any business 
which has regular appointments, which engineering and architectural firms do not have dients coming and 
going on a regular basis. 

Vice-Chair Winston said she can't think of acondition which would be enforceable. 

Mr. Deuschele suggested language as follows: Business use for other than owners individual 
business is subject to the Old Santa Fe TraH Homeowners Association and Don Gaspar. 

Vice-Chair Winston asked staff to address this suggestion. 

Ms. Brennan said, "The City cannot impose acondition requiring them to make acontractual 
commitment wit another. We can impose acondition to address the concern, but we can't propose a 
condition delegating this Board's authority elsewhere where it does not belong." 

Vice-Chair said Staff Condition of Approval No.2, provides: No more than 5persons, including 
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owner of the building as owner of the company will be allowed to regularly engage in business on the 
premises, and asked if this addresses the concerns, which seems to eliminate hour1y clients.. 

Mr. Deuschele said, "We certainly don't want to be adversarial here. I spoke with Mr. Hogan in the 
hall and we thought this would go very easily, and we hope it does. I think lour later letter we stipulate we 
understand the economy, the need to do this, and we're in favor of it, so long as it doesn't impact the 
neighborhood in anegative way, so long as it's something that's really not going to be used as precedent. 
We're going on record and we'll certainly be back if it did. I know our Board, speaking on behalf of the 
Board, they would probably discus this at length and they would reject anything like that. I'm here, they're 
not here. I don't know that addresses our concerns, but I feel confident, and I'm going to stick my neck out 
here that Mr. Hogan... if there is a major question, that he would come to us and say, what do you think 
about this. And I'll leave it at that. I have no guarantees on that, but I do know that Mr. Hogan is willing to 
put adeed restriction that this would not go with a property transfer ever. If you put that restriction on, 
that's even better as a condition. So, at this point, Iwould accept that." 

Commissioner Werwath asked if anything would trigger the need for a new special use pennit. 

Mr. Esquibel said, KUnfortunately now. When we're looking at the kinds of uses that are allowed in 
the Arts &Crafts District, offices are allowed. Certainly, if there was an office use that was different from 
the approvals granted by this body, the inspectors would come up and that would trigger it. But in tenns of 
just a basic office, how do I say this, your approval here is very specific to what he's applied for. It isn't a 
rezoning of the property, it doesn't change the character of the property. What he's applied for is what he's 
getting, and there's a certain amount of intensity that is going along with this approval, based on the 
conditions that's agreed to and you mayor may not impose upon that, that's what we can enforce: 

Ms. Brennan said the conditions that you proposed Chair, and used by the applicant's business, is 
quite specific. If that condition were attached, if that phrase were added, to do another business in that 
space would require returning to the Board of Adjustment. 

Mr. Deuschele said, KI believe this could be addressed by restricting medical use which Mr. Hogan 
just spoke to me about. That is adifferent use. Restricting medical use, restricting retail on the property 
and leaving it at that, that it is approved as an office use, which is similar to the use today. Perhaps some 
kind of condition like hat could be imposed and allow Mr. Hogan to go ahead." 

Vice-Chair Winston asked staff if this already is a restriction. 

Ms. Baer said, KAs Ms. Brennan said, if the use changes... it depends on what your condition 
states and the specific language of the condition. If the use were to change, a new special use permit 
would typically be required. If you wanted to broaden that and define what you mean by use, it's in your 
power to do that. Medical office is one of the special use permits. If you want to put restrictions on it, other 
than to say it's only good for whatever you want to grant it for. 

Commissioner Werwath said, "To clarify. Amedical office use would be considered adifferent 
special use than the office special use that we're approving tOday." 
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Ms. Baer said it is ause that's pennitted as a special use pennit. If a doctor was asking for a 
medical office, you could approve it, but you might have completely different conditions. 

Commissioner Werwath said his question is the clarification of whether it would be considered a 
change of use if a medical office was using that office. 

Ms. Baer said her personal opinion is that it would be a different use, but she's hearing a different 
opinion. 

Vice-Chair Winston said, "Since there's some question about that, perhaps a motion which 
excluded medical office use specifically: 

Ms. Baer said the Code does distinguish that there is amedical, which is apothecary shops or 
phannacies, medical and dental offices or clinics, and then there's offices, business and professional and 
then there's offices, business and professional, business and professional offices excluding medical and 
dental and financial services. So by specifically limiting it to this provision, you should be addressing the..." 

Vice-Chair Winston asked if we should cite to that provision. 

Ms. Brennan said, "I think that probably that the use is specifically office, businesses and 
professional use." 

Ms. Baer said one of the reasons for that is that the parking requirements are more intense for the 
medical use. 

Commissioner Hawkins said she wants to make sure that the Homeowners Association 
understands that we can't require Mr. Hogan to come and ask you if you approve. 

Mr. Deuschle said, "I do understand that. I would like to say one more thing on behalf of Mr. 
Hogan that I believe he failed to mention, and I believe ifs important for it to go on record. Our letter states 
that all the conditions and regulations of ahome owned owner occupation, be part of the conditions. Mr. 
Hogan has a list of 6or 7conditions that he has offered to place on this. Here is one item that is required 
in a home occupation pennit that Mr. Hogan did present at the ENN, and there was some resistence to it. 
However, speaking with him tonight, I understand the need for this. I don't believe with the limitations of 
the number of people that can be there, with the limitation on the type of business that can be operated, 
etc., that his desire to use all of 994, the entire building is an issue. Although, if you go to the regulations 
governing home occupations, you are only allowed to use, I believe ifs, 25% of the actual home space, or 
up to 1,000 sq. ft. I believe it reads something like that. At any rate, if Mr. Hogan were to use the full 
premiSes of 994, including the basement, he would exceed that restriction. And we do not have a problem 
with that, but I believe it needs to be addressed in the approval tonight, for his sake and our sake. when 
somebody says, he's USing the whole building.". 

Mr. Said for record, letter conditions and regulations, list of 6-7 conditions offered. One item 
required at ENN, understand desire to use all of 994 is an issue. If go. Only 25% of the home space or up 
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to 1,000 sq. feet. If to use full premises, including basement would exceed, no problem. Needs to be 
addressed. 

Commissioner Maahs said, MA question to staff. Any Special Use Pernlit should be subject to the 
rules governing home based businesses to begin with, is that not correct, if it's going to be inspected and 
licensed." 

Ms. Baer said, MNo. Actually that's the reason that they're here this evening, is that they cannot 
comply with the home occupation ordinance." 

Commissioner Maahs said, MBut if the Special Use Permit is given, then it would still be subject to 
the other regulations for home based businesses." 

Ms. Baer said, "Well no, because it does not comply with several of those regulations, including 
the number of employees, including the percentage of the total space. So it would no longer be a 
considered a home occupation." 

Speaking in Favor of the Request 

Stefanie Beninato, P.O. Box 1601, Santa Fe, New Mexico [previously sworn]. Ms. Beninato 
said, Ml'm really speaking to apoint of law, and that is this condo association started out as a residential 
condo, with a home occupation in it. And home occupation is significanUy less of the building and has only 
I believe three other people allowed at anyone time. So what you basically are doing, is taking what was a 
home occupation and allowing it to become commercial. And it is an expansion of what was there. It's 
different, and I would say it's not whether the neighborhood association thinks it's okay, but that doesn't 
mean they don't want you set precedent with it. You will be setting precedent with it if you vote for it. I'm 
sorry but it is public record. It would be used as precedent. And it's in fact almost asking for a rezoning by 
calling it aspecial use. And I believe it would be appropriate and actually probably necessary to remit it to 
the owner's use and not the rental of it. And again, I'm not that familiar with special use criteria, but does it 
really meet the special use criteria, give the history of it as a home occupation that may have been out of 
conformance with home occupation, but that it was stalting as. And I ask you to look at that carefully." 
She spoke about a case involving the Oil and Gas Association before the Planning Commission dealing 
with a home occupation. She said I can be limited to medical and asked if you can restrict the use to the 
kind of office where people are coming only once a day and leaving once a day, commenting that the 
number is above what is allowed for home occupation. So you are increasing the intensity of use. 

'rhe public testimony portion of the public hearing was closed 

Ms. Brennan said the Table of Permitted Uses is Table 14-6.1-1, and that use is office, business 
and professional use. 

Werwath, approval, restriction to seconded by Maahs. 

MOTION: Commissioner Werwath moved, seconded by Commissioner Maahs, with respect to Case 
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#2012-121,994 Old Santa Fe Trail Special Use Permit, to approve this case with conditions as outlined by 
staff, and an explicit restriction to Special Use Category 14-6.1-1, the office, business and special use 
provision. 

VOTE: The motion was approved unanimously on a voice vote. 

4. 	 CASE #2012·126. ASHLEY FURNITURE SIGN VARIANCE. LIAISON PLANNING, 
AGENT FOR BILL JOHNSON, OWNER, REQUESTS A VARIANCE TO ARTICLE 14-8
10(G)(8)(a), (d) AND (e) SFCC REGARDING SIZE, HEIGHT AND SETBACK TO ALLOW 
SIGNAGE FOR A NEW RETAIL ESTABLISHMENT. THE PROPERTY IS ZONED 
GENERAL COMMERCIAL (C·2IPUD) AND IS LOCATED ON THE EAST SIDE OF 
CERRILLOS ROAD, NORTH OF THE SANTA FE AUTO PARK. (DAN ESQUIBEL, 
CASE MANAGER) 

A Memorandum prepared December 14, 2012, for the December 18, 2012 Board of Adjustment 
Meeting, to the Board of Adjustment, from Daniel A. Esquibel, Land Use Planner Senior, Current Planning 
Division, indicating the Applicant is requesting postponement of this case to the January 14,2012 Board of 
Adjustment meeting, is incorporated herewith to these minutes as Exhibit "9.B 

This case is postponed to the January 14, 2012, meeting of the Board of Adjustment. 

H. 	 BUSINESS FROM THE FLOOR 

Stefanie Beninato [previously sworn] said, "I would have eaten dinner if I'd known it was going to 
be a2% hour meeting. I'm here to bring your attention to 610 Galisteo Street, Unit B, which is adjacent to 
my property. And it's aCondo Association. This particular condo was sold to an owner who was not the 
developer. And they had problems with drainage, and then part of the permit, the original permit, which 
was issued in 2011, was [inaudible] going to what I call curbs, but are also called bump-<>uts. There's part 
of an adobe house where it comes out further than the house, to prevent the water splashing up on the 
wall. This is a zero lot line building. It was approximately 4 to 4 % feet back from the lot line, rather than 
the standard 5 feet. Problem with drainage. They had put an addition on before it was sold. That addition 
actually was illegally placed, because 3surveys have shown it to be 4 %feet from the lot line. And the 
surveyor who did my lot split survey, told me he had actually been asked by Mr. Jack Hiatt to come out and 
see if that new addition was actually 5feet back. So the City actually asked some official who was a Land 
Use official at the time had knowledge that it wasn'e 

Vice-Chair Winston asked Ms. Beninato if she would summarize you point. 

Ms. Beninato said, "Sure. I waited a long time too, so I'm trying to be as detailed as I can be 
without boring you totally to death. That was a violation of the setback. It made the whole structure non
conforming. However, the City wasn't going to anything about that. When the permit in 2011 was issued 
to repair the bump outs or curbs, a new curb or a new bump out was added to that new addition, making it 
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even yet closer and it is aclear violation of the non-conformity of the building, placement of the building. I 
alerted Mr. O'Reilly about this issue, and he told me his new pnaudible] called for an inspection on the 
permit, which I don't think has ever happened. In addition there has been common open space that only 
has been fenced-in, which I understand that you can fence-in 50% of the common open space that is 
~~~~~~~~~~b~pe~~~: 

Vice-Chair Winston said, "Ms. Beninato, I'm sorry, ifs really quite late, and if you could just 
summarize your...." 

Ms. Beninato said, "And now my very last poin~ thank you very much for your time, is that since I 
complained about this bump-out, the pnaudible] and it was a5 %foot wall was approved by the City. 
Recently, in order to not vary I guess with the bump-out at all, they have now added something like 2% feet 
of dirt between the house and the wall thafs obscuring the bump-out. So if you are standing on both 
sides, the wall is up to their waste. I'm concemed about this. There's no permit to do that. And I'm 
concerned about that, because the walls are really not designed to hold that weight and they're not 
designed to [inaudible] the earth as adam. And Ican't seem to get this pnaudible] to really be enforcing 
the law as it's written. And this property. And also there is no permit for this huge amount of dirt and a 
rock wall that was also added as a retaining wall there." 

Vice-Chair Winston said, "Ms. Beninato, thank you: 

Ms. Beninato said, "Okay. So, I'm hoping maybe you could direct staff to look into that." 

I. STAFF COMMUNICATIONS 

Ms. Baer said the next meeting will be on Monday, because it was the only time we could get the 
chambers - January 14, 2013. There will be an appeal and they will get the packet out timely for the 
Commissioners to be able to review that case. 

J. MATTERS FROM THE COMMISSION 

Vice-Chair Winston welcomed the new members to the Board. 

K ADJOURNMENT 

There was no further business to come before the Board, and the meeting was adjoumed at 8:45 
p.m. 
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Gary Friedman, Chair 
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City of Santa Fe 

Board ofAdjustment 


Findings of Fact and Conclusions ofLaw 


Case #2012-93 Adventist Academy of Santa Fe Special Use Permit 
Owner Texico Conference Association of Seventh-Day Adventists 
Applicant Allen Steele 

THIS MATTER came before the Board ofAdjustment (Board) for hearing on September 20, 
2012 (Hearing) upon the application (Application) ofAllen Steele as agent for the Texico 
Conference Association of Seventh-Day Adventists (Applicant). 

The Applicant seeks a special use permit to operate a private school serving a total of no more 
than twenty (20) students in grades 1-8 (Project) at 702 Bishops Lodge Road (Property) for five 
(5) years while the Applicant seeks a permanent location for the schooL The Property is zoned 
R -I (Residential I dwelling unit/acre). 

After conducting a public hearing and having heard from staff and all interested persons, the 
Board hereby FINDS, as follows: 

FINDINGS OF FACT 

1. 	 The Board heard reports from staff and received testimony and evidence from the Applicant 
and members of the public interested in the matter. 

2. 	 Pursuant to Code §14-2.4(C)(2) the Board has the authority to hear and decide applications 
for special use permits as provided in Santa Fe City Code (Code). 

3. 	 Pursuant to Code §14-3.6(B) the Board has the authority to hear and decide applications for 
special use permits in accordance with applicable provisions ofCode Chapter 14; to decide 
questions that are involved in determining whether special use permits should be granted; 
and to grant special use permits with such conditions and safeguards as appropriate under 
Code Chapter 14; or to deny special use permits when not in harmony with the intent and 
purpose of Code Chapter 14. 

4. 	 Pursuant to Code §14-6.l(C) Table 14-6.1-1, entitled "Table of Permitted Uses", private 
elementary and secondary schools are permitted Educational uses in R-l districts if reviewed 
and approved as special use permits in accordance with the review procedures of §14-3.6. 

5. 	 The Property is located in an R-l district. 
6. 	 Code Section 14-3.6(C) sets out the procedures to be followed prior to the grant by the Board 

ofa special use permit, including: 
(a) Approval of a site plan and other site development drawings necessary to demonstrate 

that the Project can be accomplished in conformance with applicable Code standards 
[Section 14-3.6(C)(l)]; 

(b) Submittal of an application indicating the Code section under which the special use 
permit is sought and stating the grounds on which it is requested [Section 14-3.6(C)(2)]; 
and 

~ If/If 
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(c) That a special use permit is limited to the specific use and intensity granted, requiring a 
new or amended special use permit if the use is changed or intensified [Section 14
3.6(C)(3)]. 

7. 	 Code Section 14~3.6(D)(l) sets out certain findings that the Board must make to grant a 
special use pennit, including: 
(a) That the Board has the authority to grant a special use permit for the Project [Section 14

3.6(D)(l )(a)]; 
(b) That granting a special use permit for the Project does not adversely affect the public 

interest [Section 14-3.6(D)(l)(a)]; and 
(c) That the Project is compatible with and adaptable to adjacent properties and other 


properties in the vicinity ofthe Project [Section 14-3.6(D)(1)(c)]. 

8. 	 Code Section 14-3.6(D)(2) authorizes the Board to specify conditions of approval for a 

special use pennit to accomplish the proper development of the area and to implement the 
policies of the general plan. 

9. 	 Code Section 14-3.1 (F)(2)(a)(viii) requires an ENN for special use pcnnits and Code Section 
14-3.1 (F)(4)-(6) establishes procedures for the ENN, including: 
(a) Compliance with the notice requirements ofCode Section 14-3.1(H) [Section 14

3.1 (F)(4)]; 
(b) Timing for the ENN meeting and the principles underlying its conduct [Section 14

3.1 (F)(S)]; and 
(c) Guidelines for the conduct of the ENN meeting [Section 14-3.l(F)(6)]. 

10. Notice was properly given in accordance with the notice requirements of Code Section 14
3.1(H)(1 )(a)-(d). 

11. An ENN meeting was held on June 25, 2012 at the gymnasium at the Property. 
12. The ENN meeting was attended by the Applicant, City staff, and other interested parties, and 

the discussion followed the guidelines set out in Code Section 14-3.1 (F)(6). 
13. The Applicant submitted a site plan and an application indicating the Code section under 

which the special use permit was being sought and stating the grounds for the request. 
14. Board staff provided the Board with a report dated September 10, 2012 for the September 20, 

2012 Meeting (Staff Report) evaluating the factors relevant to the proposed special use 
pennit and recommending approval by the Board of such special use permit, subject to the 
conditions set out in the Staff Report (the Conditions). 

15. Granting the special use permit for the Project will not adversely affect the public interest in 
that the Property has historically been used for a school; the Project will utilize the existing 
two-story gymnasium on the Property and will require the addition of limited new facilities, 
specifically a one-story 28-foot by 60-foot modular classroom, which will be located 
adjacent to the gymnasium, where it will have limited visual impact; existing parking and 
ingress and egress is sufficient to serve the Project; drop-off and pick-up hours will be 
staggered to minimize traffic impacts on the neighborhood; enrollment will be capped at 
twenty (20); and the Project will operate on the Property no more than five (5) years. 

16. The Project is compatible with and adaptable to adjacent properties and to other properties in 
the vicinity of the Project in that new development will be similar in color, style and scale to 
the existing buildings on the Property and on other properties in the neighborhood, and that 
existing walls, fences, mature trees and other landscaping provide sufficient buffering to 
adjacent residential properties to the north and south. 



Case #2012-93 - Adventist Academy of Santa Fe Special Use Pennit 
Page 3 of4 

CONCLUSIONS OF LAW 

Under the circumstances and given the evidence and testimony submitted during the Hearing, the 
Commission CONCLUDES as follows: 

1. 	 The Board has the power and authority under Code §§14-2.4(C)(2) and 14-3.6(B) and Code 
§14-6.l(C) Table 14-6.1-1 to grant the special use permit applied for. 

2. 	 The special use permit was properly and sufficiently noticed via mail, publication, and 
posting of signs in accordance with Code requirements. 

3. 	 The ENN meeting complied with the requirements established under the Code. 
4. 	 The granting of the special use permit will not adversely affect the public interest. 
S. 	 The Project is compatible with and adaptable to adjacent properties and to other properties in 

the vicinity of the Project. 
6. 	 The special use permit granted herewith is granted for the specific use of the Property and 

intensity applied for and no change of use or more intense use shall be allowed unless 
approved by the Board under a new or amended special use permit or as otherwise permitted 
by applicable Code. 

WHEREFORE, IT IS ORDERED ON THE OF OCTOBER 2012 BY THE 
BOARD OF ADJUSTMENT OF THE CITY OF SANTA FE: 

1. 	 That the special use permit is approved as applied for, subject to the Conditions and to the 
following additional conditions: 
(a) That the area to the northeast ofthe modular unit to the property line be restricted to 

parking for faculty and staff only and not be used as a play area; and 
(b) That a fence of at least four (4) feet high be constructed from the northwest corner of the 

modular unit to the arroyo to discourage use of the area for play. 
2. 	 The special use permit granted herewith shall expire if (a) it is not exercised within three (3) 

years of the date these Findings of Fact and Conclusions of Law are adopted by vote of the 
Commission, subject to any right of the Applicant under applicable Code to request an 
extension of such time or (b) it ceases for any reason for a period of one hundred eighty (180) 
days. 

Gary Friedman 	 Date: 
Chair 

FILED WITH THE CITY CLERK: 

Yolanda Y Vigil Date: 
City Clerk 
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APPROVED AS TO FORM: 

Ke]]ey Brennan Date: 
Assistant City Attorney 
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Memorandum 

To: 	 Board ofAdjustment Members 

From: 	 Kelley Brennan 1/J:;:[3. 
Assistant City Atto.J;{'YJ/ 

Via: 	 Geno Zamora ~.=¥ 
City Attorney '<1<7 

Re: 	 Case No. 2012-51 
Appeal ofConstruction Permit No. 12-338 
1240 Camino Cruz Blanca Fence 

Date: 	 November 13, 2012 for the November 20,2012 Meeting 
Ofthe Board ofAdjustment 

Kurt Gilbert and Elicia Montoya (collectively, the AImellants) appeal the issuance by the City of 
Santa Fe (City) Land Use Director (Director) ofconstruction permit #12-338 (the Permit) to 
Jimmy and Jennifer Day (Owners) to pennit the construction ofa 6-foot-high coyote fence set 
back approximately 10 feet from and parallel to their property line (the Fence) at their property at 
1240 Camino Cruz Blanca (the Lot ~). The Permit was issued on April 20, 2012 and posted at 
Lot 2 within 24 hours ofissuance in accordance with Santa Fe City Code (SFCC) §14-3.10(B)(5) 
requirements. This appeal was timely filed on Apri125, 2012. A copy ofthe Appellants' 
Verified Appeal Petition (Petition) is attached as Exhibit A. 

Basis for Appeal 

SFCC §14-3. I 7(C)(I)(b)provides for appeals from final actions ofthe Director, including the 
issuance ofpermits, to be filed within 15 days ofthe final action appealed from. Appeals may be 
filed only " ...to contest noncompliance ofafinal action with Chapter 14 or Section<; 3-21-1 
through 3-21-14 NMSA 1978; ...to contest the application q{Chapter 14; or... to appeal a 
decision lacking substantial evidence to support it." [SFCC §14-3.l7(A)(2)(a)-(c)] 

http:www.santafenm.gov
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The Appellants own the property adjacent to Lot 2 on the south identified as 1244 Camino Cruz 
Blanca (Lot 1). They claim that the Permit violates the conditions and requirements shown on a 
plat entitled "Lot Split Plat of Survey Prepared for Stewart L. Udall" prepared by Smith 
Williamson & Associates dated February 1990 and filed for record with Santa Fe County, New 
Mexico, on July 23, 1990 and recorded in plat book 212, page 19 (the Plat) and the covenants 
and restrictions contained in a "Declaration ofCovenants, Conditions and Restrictions" (the 
Declaration) binding Lots 2 and 4, as well as Lots 1 and 3 in the subdivision shown on the Plat. 
Copies of the Plat and the Declaration are attached as Exhibits Band C respectively. 

Standing 

An appellant must have standing. Here, the Appellants apply under SFCC § 14-3.17(B)(5), "any 
person who has a recognized property interest under New Mexico law." We assume for the 
purposes ofthis appeal hearing befure the Board that the Appellants have standing. 

Jurisdiction 

The Board ofAdjustment has jurisdiction to hear appeals of final actions ofthe Director 
applying the provisions ofChapter 14, unless jurisdiction is othetwise specifically reserved to 
any other Land Use Board [SFCC §14-2.4(C)(l)]. 

Background 

Lot 2 and Lot 4, together with Lots 1 and 3, make up the 4-lot subdivision shown on the Plat. 
The southern-most portion ofLot 2 is shown on the Plat as a "Building Restricted Area" (the 
Restricted Area). The Declaration provides that "[tJhe natural meadow area that is generally 
located in the northern portion ojLot 4 and the southern part ojLots 1 and 2 and which is 
designated as the 'Building Restricted Area' on the Plat will be left as open space and none oj 
the Lot owners shall build a dwelling or other structure in the 'Building Restriction Area. , .. 

The Pennit allows construction ofthe Fence in the Restricted Area. As a result, the Appellants 
claim that the Permit issued in error. 

Discussion 

The Declaration is a private contract between and among the owners ofthe 4 lots that make up 
the subdivision shown on the Plat. The City is not a party to the Declaration. However, the City, 
by approving the Plat, had notice ofthe existence ofthe Restricted Area. In addition, the Owners 
submitted with the application for the Permit a copy ofthe Declaration. 

In determining whether a building permit could issue for a fence in the "Building Restricted 
Area" shown on the Plat, LUD staffreferred to the definition of"building" contained in SFCC 
§14-12.1, which defines "building" as "[a] structure orparts oja structure covered and 
connected by a permanent rooJ and intended Jor shelter. housing or enclosure." A "structure" is 
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defmed as "[a}nything that is constructed or erected with aflXed location on the ground or 
attached to something having afixed location on the ground, including buildings, mobile homes, 
walls, fences . .. " 

According to these SFCC defmitions, a fence is a structure, but it is not a building, because it is 
not covered and connected by a permanent roof As a result, LUD staff issued the Permit, since 
it was not for a building, interpreting the Plat restriction as limiting construction ofbuildings, but 
not of fences. LUD staffdid not consider the Declaration because the City does not enforce 
contracts between private parties. 

However, the Declaration rather than the SFCC is a better source for the meaning ofthe word 
"building", since the Declaration indicates the intentions ofthe owners ofthe lots shown on the 
Plat at the time the Plat was approved. In consulting the Declaration, the City would not be 
enforcing the Private Covenants, but would instead be using them to clarifY the intentions of the 
lot owners at the time they signed the Plat. As noted above, the Declaration provides that 
" .. . none ofthe Lot o'Wners shall build a dwelling or other structure in the [Restricted Area}." 

A fence is an "other structure". 

Conclusion 

Code Section 14-3.17(H)(4) provides that " ...the appellant has the burden ofproofunder [SFCC 
§14-3.17(A)}", w~ich establishes the basis for appeal. 

The City Attorney's Office believes that the Appellants have met their burden and recommends 
that the Board grant the Appellants' appeal. 
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--------------------------

; 

VERIFIED ~PPEAL PETITION 


Project Name: _______________________________________ 


Address: 


Case Number: ____________ Permit Number (if applicable): {'?- - 3 ~ R 


Appeal to: 


Board of Adjustment Planning Commission o Hearing Examiner o Governing Body o 

Basis of Standing (see Section 14-3.17(B) SFCC 2001): 


Company Name: 

Name: C; Ib4tt ,, ~ ... rt C1.f\J Mcrd~t~) e I; c; a 
Last First M.I. 

Address: I';).. q Lt c--f.:{) CCk~ i.S Ian cg. 
SuitelUnit # 

/JM f7£()(' 
ZIP Code 

E-mail Address: k.; f6crf (@ 

Company Name: 

Name: 
Last First M.I. 

Address: 
Street Address Suite/Unit # 

City Siale ZIP Code 

Phone: _(.1.----'-)__________ E-mail Address: 

I amlWe are the owner(s) and record title holder(s) ofthe property located at: 


IM/e authorize __________________ to act as my/our agent to execute this application. 


Signed: Date: 


Signed: __________________________ Date: 
 EXHIBIT 
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Verified Appeal Petition 
Page 2 of 3 

Description of the final action appealed from, and date on which final action was taken: 
Wo qpj'u/ {tcrn Q /a .. ;/dtl\-J [>JXW\d J l:/ {1- 3. 5 g I .:A..qfeJ Cfpr," :;Jt)J ~"r:>. 

---------------------------------~-----------------------------------------o Check here if you have attached a copy of the final action that is being appealed. 

o Check here if you made a diligent search. and have been unable to obtain information regarding the address, case 

number, or permit number. 

Explain the nature and extent of your search: 


Describe the harm that would result from the action appealed from: 

Thp .flc..-;lcAlt'\..5 re")itl'd-eJ. a.re..a. {'e..rl.-I·Y~ io 6p lelf a<; "f~n. 'S.ftlt.{; 


irrepcrrtthlY oI.A.n'\Jt.J7e1. ClvJ lor c(~ic;Jroyd. Ttf.e~ v..;f( bp ('e~I;u1· 


Vld( ~Q dt<rr~~. 


. . ExpJainthe Basis for Appeal 

Please detail the basis for Appeal here: 

lljf pefrYI1't \/f·o(p..fer;,. the. cor",;/,'U(9fT'> avJ f'iU/l-,'r'fYf1..Qnfs of thp '5,-hd'-v"~/dl1 

ptt{t c{"J tke c(Jve'4t/d~ C{rVJ. re ~ftr'cl/on,:> 6;~1N, tAP<>e prof>()(j,'ps. 

{"'.esC? docLI"v\€/d> f;)f()h,'h,'f tt-x! e{~{ern.fllJ- c;f c;{J1.y .;frufLfe I'f\ f~ 

~~i(cF~ [2Ct?ff'cletJ.. A-1'e61. ca-y CorJo cPe{;ncs cR (PI'1t.-€. os, a. 

S+C'l..dde. Th..eretor@, t~Q Sftl-lftl'e t'f./ ;~t;lf>;rt 1hOp,or ll1,{ IS 

(>{oh; bl'fe{) . Th? perry-wI <5l1oLlrt }P r}et1,'eJ. 
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Verified Appeal Petition 
Page 3 of3 

I hereby cerlify that the documents submitted for review and consideration by the City of Santa Fe have been prepared to meet the 
minimum standards outlined in the Land Development Code, Chapter 14 SFCC 2001. Failure to meet these standards may result in 
the rejection orpostponement ofmy application. I also cerlify that I have met with the City's Current Planning staff to verify that the 
attached proposal is in compliance with the City's zoning reqUirements. 

Appellant LJ .1 '""'~ ,r
Signature: VIl14- (), LZIf"f/t'7ir-'________________ Date: 
Agent I , 

__________________________________________________ Oate:Signature: 

State of New Mexico ) . 

) ss. 

County of Santa Fe 

INVe k yf' + c..; I)qd , being first 

duly sworn, depose and say/s: INVe have read the foregoing appeal petition and know the contents thereof and 

that the same are true to my/our own knowledge. 


Petitionerls: 

Signature Signature 

Print Name Print Name 

Subscribed and sworn to before me this J.S?t/: day of __.....:;.¥>4::...::..--=-.=---____ 

My commissio expires: 
5. -?;./- (J 

""Two originals of this form must be flied. The Land Use Department Director or his/her 

designee will enter the date and time of receipt and initial both originals. See Section 14· 

3.17(DJ SFCC 2001 for the procedure. ** 
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'~p' all _14'LM:lJ In 1a4'~J; to. ~ otbar such . 

t::hat; tbe. Declar~ "..,. IQ1:!*I' to Ittlbject:, l!Il~ of ~.•,.~." 

Proper;tr, aDd each Lot thIIreof... to t:J:seu:'CVI;erumbB for :.tb& " 

purpose of, presernuo aDd 9s:IhancJ.DO the yal~. aDd .be . 
....utr.. 'of .Ilcb tlCactJ ' ", . , " :.: :: 

• ,', 1 • ,: :,:-: -j ;:: \': ..r :':!. :" 

, _P'~' Dec:lar_ta:~ decl.". t!ia't" Il~' of: 


..	 ••14 Property aball :be: ~·be14; "186M. coD'l"8J';l!d;: oc;cupiecl,.;* .. : 
~loped aDd hdeTeI~ ~eot:to 1;& f~llOlld..rlg 1C'ostric-i 
tioau" ~,: ~, iOD4i:tiOl:\lf' 1dd~ 1(1:- III ;~or .. tlMi 
purpo.. of ps:~~ IIiId etAlaJic1..O!r tba; 'f'lllue.U4 ,~t1.... .: 
of all of ~ a~4 ~.. ·'8D(L~cb- eo"esUUlt. sh81~ mft ;y 
witla' the ~opartr. and ,lJbl!Cll ,bit '.,biDding 1m 1;ba ~1aran~1S ;:' 
aDd oa all parties b~~ &10',; rtght., Ut:la. OJ: in'tetef>t 
therein. their he1n.' .T.ICIclnIaora" and .uaic;rn.. ana 'shall 
inure to the benefit .of aU .ucb putI_. their: heis... 
rsuccea:aors and .".19n..IC. ~. 
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Restrictiona OD structures, Malls. Fenoea 
and ot.bar Desl\lD .Ble.entll 

Sectioll 1. l':am:1ttocJ Iltt:UCtuma. lie) atr:nct1lra aball 
be ereot:Dd or penaitted to neala OD anr lot; or buUcUng 
IJito other t.hn..oM .d~.~1.•d:~:r ..1lJ,ag foX' teIIil!e:riUal 
UJlO, ,S. PJ'$.••t;e., -9u.!"-i,,·;,.....4iCr~tl9<fl:ll~ !.ac111t:l.... aolar: 
bMt;lD!i ..~J:$ ;or"~Uu;;·N:Wf ilipt:o,~ 1Daldeotd, to 
:r:eslC1enUal use Of t:b.& ':P.&1iitLlies. "Slllvle-tamUr CJwelHng
!lleaDB a structllJ:Q containlDg DO 1IIOJ:8 tbaD six-thousand 
(6,000) aqnare teet of !luted floor space, includiDQ gueat 
qoa:r:ten. ~ qDalCter:. __t be att.abe4 to t.be 
pdDCipal ..llbg or, U: separate, ~at. be arobite.o
tnrilly allied with tba pliaclpil ~111D9. 

Section 2. 2;toblblt... lH:rqct:gru. -.0 ~lar ~, 
mobile ~. pzefakicat:ed atxuctnlteS" traIl.lta or otbe..: 
t..,porary IIItl:\lCban. .",. be placed Oil or kept: 011 ••id 
Lots. u:cept; for a col\St~101l tnilel', which may be 
placed OD •• .Lot dnriDll ~.1· coutru~iOIll" llIIlt. iD IDfl' 
crrept for. DO lODger thaa CIlIIiI s:e-r. 

8ect~Ob 3•. Height T,i.it.tiODJl. :so structure shlill 
exceed .1zt'eett. (16) feet· iD bei9bt.. Height. aball 'be' 

. 	measured fEOJll tbe, Mg~,f. 2O.1.nt, ,9D the ~it:e C!n whicb the, 
IAln. roaiCkjQUal bui14:l~ is baut: .DC! '01l11' cllhmera 1fI&-r 
iUe»e4 u.. belglit llal.,tatJoa d.sed~ abo"e.' , . 

&eet:ioa .... atcbit«atatll SMe. All Gwel11ag mdt.:, 
shall, be c:onrtnacte4 lA ~t Banta. J'iIt ,Style •• &fiiJ.ed 
1n s.ctloa 1-&-70.' ot tM. Banta r. cit!' cocs.. P:l\:ClIed 
roofa, are acceptable ld loI¥J a. tbir ulti.U.te ncb!tecturill' 
Ifolutloi::t. .r:_~"".all-&>.d.Jl.ted.; '. . , 

. . .... : ". , ~ I ..' 

• P':. sect:ioa 5. ~'aM 1Ialj~r ito· f...e... ot' walls .....,. 
, btl cloaer ,than '~'!i'O) ~ to; u:'J' lot" lb.. All If.db 

. .shall. 'CUu1at of', f(t:.bccoaI !ado~ or st:u0ptM4 _l101lty.DC! ',' 
, ,,,ball' . be *_J:tb: c:;Plo...-: .••' t!la'ti ton. itt,~1D04 ia. I;Mt 

:It-obt;J;,ict oX1U~· of ;'t!Mp CitY of ·S.Db' ...... Jro' cJ*iJl 
'liM f~ rill .• ~. Jleuit.tte4." '; Ail f~' 1IhOu14 ~ be 
~ructed ~f 'n,atfJ;'"~,(lO~~. _t.~:ld•• ':. . ~." : 

: s.ct:lol1 c. Rtj~ieti. •ail elilctdcal: sarvlca* te~8-
,~~: ~iftd ! .tId~,~r uUliU.. ..ball t.r. Pl:acecJ ~r-
or......... ;.' j; ': . 


, .'.It. 	 ' 
lOD 7, rmhu aDd IspJiQlQClt;. Slitell1t" diabes 

apd ar etJ1tl~t: .!ian be '~':lIDW'ltoa aDd/'(fr walled 
la or.:~~~ .t:';·all t.htea .,0 that thq~ 1IOt.:.be IS&8D 
fro. ;lQ' poInt beyond t.M bui14inIJ .sita OD ·wtdch I:be:r .te 

: locati04. : i .: : , . . : '. 

:Doclatation of: Com_ta, <!oDdittoDs
:and R~trlctl~ 4920P - pege'2. 
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sect10n 1. :E'bII Datu" IIINCloJf are. that 15 genenlly
located in thtt DOrt:!lena portio!) of Lot • aDd ill tIw 
southen1 part of Lot:.w 1 aDd .a ud Diu b designlltOO as 
the "Bull41no lleat:r;1ctloa ArM- OD the Plat. will be .bitt 
U OpeD 1I,p1CO ud DOlle' of tJie .Lot OWQOr& &lull 1Kd14 • 
4lfe111nQ or otlHu: ai:nactura In the -euUd5.no lteatdctlon 
area.

AJrl'ICLB III 
x........t: 


Section 1. 'fbe e!91ltHII (18) foot. invr•• ..:. evE••• 
e ••...at: a"ron .arb o~ Lot. 1 it.D4 2 1. • DOJtmr:aln.l.,. 
~t. lIppru:t:.eA.aDt to Lot; '4. '.!:be t.--t7 (20) fool: 
iDQresa, 891'.8 an&! utUlt]" ....~t acxo•• Lot 1 is • 
DDnexclwthe ••S8II8Bt aW'lu:teI1.aDt to Lot 3 all4 C8Etaili 
other real _tat. IIOt lncl'11&t4 in tM PropeEt7. •••et 
forth in tbe Plat. hdl nadiny alull be creat6d atI4 
_iAt.lIII.D84 by t;be 0IfDI0Z' of tile IIppu.t:tlllWlt lot • 

.AJlTICLB IV 
Su.b41riBlOD 

Section 1. Tetlllnation ot i!dor ComPlntlS. All pdol'
restrict!.,.. coyenanta relatlog to the Prope:x:Q' ne hereby 
tendaat.ec'l IlD4 are of 110 furl:ber force aD4 effect:. Thill 
i'DOl~i witbout.' liaitaUOJlI 

A. rnt:rictloaa.. r:eaervatiOftlJ. and con
dition. •• cOota:lDe.d b tbC'TPIq Deed baa "rgreU. s. 
Dlittrleh to .B6Arlett.. Hanb callin. iSated Aa~b- 7. 19511 
IIP4 recon'IecJ 1n Book 147, .uacl., at p.cJe 54 anc:'J in ~ 

. trOla u.nriette aania CIIllia all4 BUg__ W. Calli.Jl Hr 
huabQ4 to tIobart: c. 'J:oeber aa4 .-eta 8. Eoeber.. hb _He. 
dllt.! 1Io"""r I .. IJI1 aP4 E.aoUlecl 1st IICIo); 184 ICillCll.. at. 
~.a. 410, "''''''d_at" r~~.J..a Book ...... at ~ ·m,
A_rdlMDt r.c:ox4e4 in JIook ....~ at paoe lU, bl.... aDd 

. JIMmll'Meftt 	 of RaWen-aUOft reco~ In Book '39 Jlbel •• at: 
page '''8.. recon'bl of 1hDt. hi CoI:mt]", __ -.stoo, .114 

a. r_td<:tlaa.a,. 1:..."11:10_,. 11114 coa
ditIoa. •• coatalDe4 in tM a-grMlMllt betweelo. BeDdette 
Haut. calliD and _"'rt" C. Jtoeber atIIC! JIIIla 8. J:Oeber. 
date4 SepteMber 20, 1951 aDa r&COrded 1. Book 1 •• at pa;e 
14". rlJCO~ o~ hnta ,. eouaq. ~ IlUico. 

SeotiOD 2. IMtrigtiona 01\ Sgbd:iTilio1l. 110 reaub
diYblon of t!Ie P~rtr .un be penlit:ted (lUd~ tbe 
porto.! I,. which t:.beee ccweent. aDd. rutdetlon. are in 
effect. 

Deelal'lltion of CoYeDaBta. CoDllltlo_ 
and Reatrlctio_ «'lOP - Pa;e 3 
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City of Santa Fe 
Cashiers Office 
Santa Fe, NM 87504 
(505)955.4333 

0412512012 12:05:00 PM 
Your cashier was LORRAINE 
800250'/112116 T86 

Development Review 
KURT GILBERT 
11001.431470 

Total 

Visa 
XXXXXXXXXXXXXXX8367 

Customer Signature 

Change 

Thankyoul 

$100.00 

$100.00 , ,,~ 

$100.00 

$0.00 
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AlD'lCLB I 
Jtestrictiou em stnotllEes.....11_.. :.I'BDOetI 


aDd otbar Paiva B~ta 


SecI:lOll 1. brwlUeO Btmcf:utol. 1b at:.nctIllCe ....11 

be eceot:e4 or peratttecJ 1::0 ~:lD oa a:A7 lot; 01' buUdlag 


"IJitB ottiH t.1WI..0IIIIi .•1~~,_Jr ..11b9 fOl' nstdat1al .. 
1188, • a, ..,1:1.,•••. ,.....,..:...~1 IlICS.llt:.l.., 801.1t

JaeatJ.·;~*,:Oc">~" __ bip1;ci'~ laDldatal to 

ruJdeDtbl "8 of t"'~. -Single-fail), ,,"111ng"

JDeana • structur~ contablllg DO more than I$b-tbousln4 

(6,000) .qa.ue feet: of UateCI floor apace" bollldl11q 'Pen 

quart.:n. ~ .,...rt.JJ ...t be atta0he4 to tbe 

pri»cJ.p!tl a..1l1.ag or" U: .-para-=-, ..t:. bel arc:dliteo

tar.lly 811104 with tbe pliDCipal dwell1Dg. 


sect;loa 2. 2mbWtwS stmc;tuM. _ IIOClular lItlIIIIU. 

mobil. s-a, p~alwlt:.t.d atEUCt;axea, t:rallera or otber 

t.-po:taq structuna JJIIIJ' .. placed on OJ: kept 011 add 

Lots, excott for a coZlat:~loa trailer· Iddc::h -:1' bQ 

placed on •. Lot: dadov ~al' co!UJtxut:;t:ioa" but in Dzry 

--;ot 1'01', DO lODger t;haa cae ~r. 


DeedoD 3. -peiglt 1,j.jtat:10JU1. ::.0 stxuctar.. .ru;u 
. exceed .:J.xt'8ea (16) ftMt' ia belght. HeiGht abaU 'be' 
_ BIGasured ftoll the, JLtgbetl.t. RoAnt. ,on the site ~n whicb the. 

_ift. reai4i;llthl bul14iag b baUt alId 'onlr cb:bme7a "'7 

ezcee4 the belgJit l1al,tatJ.oll "••cd~ abo.e.··. , . 


&ect:loli ".' atcJait:aqnnl Style. All awe1l1D9 \lJdt.:· 
abaU, he COllft:ructecJ ill. ~t s.ata. h I St}'le •• doiIUIIaecJ 

ill. Sectloa 11-70.1 01 tM. Saata I'e ciq. Co&t. J.>i~~ 

roofs, i!re accepbbl. ... JoxfIJ •• tbi ultilkata architectural' 


: 1J9~utlOD a:~1_··~~1~~~t:e4.: ;. , I:' . . : 
, .-; , sectl.,. 5. ~.M"li~! ito· r....". 01:' _118 ~ 

. be cl.oaet: .tIWI·bIil-.:p,Or~ ~. ..,. lot' IS-.. All ".11. 
o ;Sball, CCftUIi.t: df:: ..~ :.edoDe. or .~ _Ant}' aDa 

. '.ball, be ...u:~&'.' .. tJui~ tot. U.\ .6at'1.DecJ 1 ... t;JIe
:B-D1au.ict 0.' . 01 ;- t'IMt. Clt;y of'Snb' ..... , lilt' cWIJ.a 
'l1aJc f~ WUl·· " ,~ainte4.' ~,UI £~. abcia14 ~ be 
~ructeIJ ?f ·2I;I'tfJ,ItIi.l,oo~~, _t.!lala. ,~. ':. : 
" s.ct:loa ,. ~lJl:i". 'Ail .1ect:dcal1 .._100.. tele
:p~~.:. ~IDO ~ .lId~~1t ~liU_ ,*baU be. I'~actid UDderaruuua.a. ; ~ f~ ., I 

. ~t~...... "'1-"';- .~t.lU" 41.)00.
&DI:J ar ec.Ptl~t; .haU be 1J~-IIOUIlt:HD aD4for: walled 

lil or.: ,\04 .'kall t .... !pO tIUI~ the:r'~ not:.be S88Il 

t'rtlIa ilDJ' point b8J'tnI4 tile IlUiIditlg ..ita 00 Ilddc::h tiler ate 


: loeat.,. : ! , . ~ : 

;Doclatatlon ot. eo.nnant... Condition. 
~and R~tr1CU~1UI .'20P - Pap '2 

,. 
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AJl2'Icr.:& II 
0peIl SplICe 

8ectlcm 1. ~ DatllUl ~ • .,.a tbat h generally 
locati!ld in tM IlOrtlioem portio. of Lot • u4 la tblI' 
scmthe1:u pan of Lota 1 aDd 3 IUI4 vJllcli is c1ealgnated a. 
tile -"UdlJIII ...t:dctloa Ana- OD the Plat. wl.11 '" !aft 
as open a»ace UI'l DOlle - of tJie J.ot 0IffI0J:. aball INlId • 
4lf8111n9 01' otllel' .tnchEO 1D the -BDUc1iDg :aeatdctioD 
arel. 

ARTXCUI llX 

Jr.....nt 


Section 1. '!'be ei'lbtMII (18) toot intrua IllIG evreu 
ea.,.,..".t .onna p.m ot Lot. 1 aid ;a 1. • QOJllmcol_i.,.. 
e._t: a~t to Lot '4. 'Jlle t ....ty (.%0) .foot 
ioares... 89rN. .1lI! utllitr eaa_t ac:::r:o.. Lot 1 i. a 
DODeXClu.l~ e.~ appactesuDt to Lot 3 aDd cel'tain 
other 1'..1 ••ta" aot bolude4 ill. tbe P1.'opertr. • ••at 
forth in tM Plat. Itada ~ ..11 be areate4 aDd 
_btaiJl8CJ bJ" tIM ~r of tbe apptn:tea.ut: lot. 

AJtrICLa IV 
8ab41rialoa 

SectioD 1. %erwinIHOD Qf pdQI' Cc>YeDlotl. All pdo~ 
rutdct:l.,.. COYeDaDta r.latlag to tile Pr0p8rtr al'8 bereby 
teJ:a1a.teil aDd .~ of DO fllrtber force aIId effect:. 't1l1. 
rD01~; wU:.boat lIm-tatioaa 
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City of Santa Fe, New Mexico 

200 Lincoln Avenue, P.O. Box 909, Santa Fe, N.M. 87504-0909 

www.santafenm.gov---...·"".. -·~A"OO'!IiO................_~J1l;t~~Ul~T;:;;IlI_____.......""""IIIl/:(~1 ~.../IIIl::III:nJ:'~~t:~~_..:.~"""'&lIVJI,'t,::); 


David Coss, Mayor Councilors: 
Rebecca Wurzburger, Mayor Pro Tern, Dist. 2 

Patti J. Bushee, Dist. 1 
Chris Calvert, Dist. 1 

Peter N. Ives, Dist. 2 
Carmichael A. Dominguez, Dist. 3 

Christopher M. Rivera, Dist. 3 
Bill Dimas, Dist. 4 

Ronald S. Trujillo, Dist. 4 

Memorandum 

To: 	 Board ofAdjustment Members 

From: 	 Kelley Brennan 1 / tJ1;; 
Assistant City Attf:!iV 

Via: 	 Geno Zamora 
City Attorney 

Re: 	 Case No. 2012-99 
Appeal ofConstruction Permit No. 12-1337 
1240 Camino Cruz Blanca Gates 

Date: 	 November 13, 2012 for the November 20,2012 Meeting 
Ofthe Board ofAdjustment 

Kurt Gilbert and Elicia Montoya (collectively, the Appellants) appeal the issuance by the City of 
Santa Fe (City) Land Use Director (Director) ofconstruction permit #12-1337 (the Permit) to 
Day [sic] (Owners) to permit the installation oftwo (2) temporary vehicle entry gates, one 
identified as an "Emergency Vehicle Access" gate (Main Gate) and the other identified as a 
"SecondarylNon-Emergency Vehicle Gate" (Secondary Gate) (collectively, the Gates) at their 
property at 1240 Camino Cruz Blanca (l&12). The Permit was issued on July 18, 2012 and was 
revised on August 1,2012. This appeal was timely filed on August 2, 2012. A copy ofthe 
Appellants' Verified Appeal Petition (Petition) is attached as Exhibit A. 

Basis for Appeal 

SFCC §14-3.17(C)(1)(b)provides for appeals from final actions ofthe Director, including the 
issuance ofpermits, to be filed within 15 days ofthe fma1 action appealed from. Appeals may be 
filed only".. .to contest noncompliance 0/a final action with Chapter 14 or Sections 3-21-1 
through 3-21-14 NMSA 1978; ... to contest the application o/Chapter 14; or... to appeal a 
decision lacking substantial evidence to support it." [SFCC §14-3.17(A)(2)(a)-(c)] 

http:www.santafenm.gov


Case No. 2012-99 
Appeal of Building Permit No. 12-1337 1240 Camino Cruz Blanca Fence 
Page 2 of4 

The Appellants own the property adjacent to Lot 2 on the south identified as 1244 Camino Cruz 
Blanca (Lot 1). They claim that the Gates will block the easement of record giving them access 
to Lot 4. 

Standing 

An appellant must have standing. Here, the Appellants apply under SFq:C §14-3. I 7(B)(5), "any 
person who has a recognized property interest under New Mexico law.'f We assume for the 
purposes ofthis appeal hearing before the Board that the Appellants have standing. 

Jurisdiction 

The Board ofAdjustment has jurisdiction to hear appeals of final action~ ofthe Director 
applying the provisions ofChapter 14, unless jurisdiction is otherwise ~ecifically reserved to 
any other Land Use Board [SFCC §14-2.4(C)(1)]. i 

! 

Background 

Lot 2 and Lot 4, together with Lots 1 and 3, make up a 4-lot subdivision of9.413± acres ofland 
(the Original Parcel) shown on a plat entitled "Lot Split Plat ofSurvey Prepared for Stewart L. 
Udall" prepared by Smith Williamson & Associates dated February 1990 and filed for record 
with Santa Fe County, New Mexico, on July 23, 1990 and recorded in plat book 212, page 19 
(the Plat). A copy ofthe Plat is attached as Exhibit B. The Plat shows ~ 18-foot ingress and 
egress easement cutting at an angle across the northeast comer ofLot 2 and continuing through 
Lot 1 to Lot 4 (the Original Easement). A copy of the Plat showing the,original Easement was 
submitted by the Owners with their application (the Application) for the Permit. 

The Original Easement shown on the Plat was created by a "Declaration ofCovenants, 
Conditions and Restrictions" (the Declaration) executed by the owners ofthe Original Parcel on 
July 13, 1990 which subjected the Original Parcel and each ofLots 1,2,3 and 4 to its provisions. 
A copy of the Declaration is attached as Exhibit C. Article III, Section 1 ofthe Declaration 
provides in relevant part that "[t] he eighteen (18) foot ingress and egress easement across parts 
ofLots 1 and 2 is a nonexclusive easement appurtenant to Lot #4 ... " An "easement 
appurtenant" is defined by Black's Law Dictionary as "[a]n easement created to benifzt another 
tract ofland, the use ofthe easement being incident to the ownership ofthat other tract ..." Thus 
the Original Easement was created to benefit Lot 4 and the right to its continued use is a 
corollary to ownership ofLot 4. The Declaration was filed for record with Santa Fe County, 
New Mexico, on July 24, 1990 and recorded in book 688, page 497-501. 

Subsequently, on AprilS, 1991, the then-owners ofLot 2 (Udall) and its prospective purchasers 
(Wattles) entered into a "Consent to Relocation ofEasement" (Relocation Agreement) to "move 
the existing roadway" which had been constructed over the Original Easement by Udall to a new 
location as shown on Exhibit A to the Relocation Agreement (RA Ex-A). Under the Relocation 
Agreement Udall specifically relinquished and released " ... any rights granted to Udall by the 
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Appeal ofBuHding Permit No. 12-1337 - 1240 Camino Cruz Blanca Fence 
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[Declaration}. and/or the Ol1l1'ler ofLot 4 to the [Original Easement} ... " RA Ex-A shows a 
hand-drawn line roughly parallel and adjacent to the boundary between Lots 1 and 2 extending 
from Camino Cruz Blanca to where the Original Easement crossed from Lot 2 to Lot 1 and is 
marked ''New Road" (New Easement) and initialed "TGW, JGW/CNB, DCB", Based upon the 
language ofthe Relocation Agreement, it appears that the intention ofthe parties was to relocate 
the Lot 4 access across Lot 2 as far away from the dwelling unit located on Lot 2 as possible, 
while assuring continued access to Lot 4 via the New Easement. A copy 0 f the Relocation 
Agreement, including RA Ex-A is attached as Exhibit D. 

Thc Permit as originally granted included installation ofthe Main Gate across part ofthc 
Original Easement at Camino Cruz Blanca and of the Secondary Gate across the New Easement 
generally where the New Easement crosses the boundary between Lots I and 2. The Owners 
subsequently revised the Permit to relocate the Secondary Gate to where the New Easement 
meets Camino Cruz Blanca. A copy ofthe original and revised drawings submitted with the 
Application is attached as Exhibit E. Thus the Gates impede the Appellants' access to Lot 4 via 
both the Original Easement and the New Easement, although as long as they are not locked, they 
do not preclude that access. 

Discussion 

The issue before the Board is whether both or one ofthe Gates will unreasonably interfere with 
the Appellants' right ofpassage over the Old Easement and/or the New Easement. 

Before answering this question, the Board must determine the location and extent ofthe 
easement based upon the intention ofthe parties as expressed in the language ofthe Declaration, 
the Plat and the Relocation Agreement l (collectively, the Record Documents), using the 
following rules outlined by the New Mexico Court ofAppeals in Dethlefsen v. Weddle, _ NM 
_,284 P.3d 452 (2012): 

1. 	 An easement is distinguished from fee simple ownership and is a liberty, privilege, right 
or advantage which one has in the land ofanother. 

2. 	 It is created by express agreement, prescription or by implication. 
3. 	 The existence ofan express easement and its scope, i.e., its location and extent, are 

determined according to the intent ofthe parties. 
4. 	 In determining intent, ''heavy emphasis" is given to the written expressions ofthe parties. 
5. 	 The written language ofan easement should be conclusive and the consideration of 

extrinsic (outside) evidence is generally inappropriate. 
6. 	 If, however, the written language ofthe grant ofeasement is ambiguous, the parties' 

intentions must be determined from the language ofthe document as well as from the 
surrounding circumstances. 

I The Board should also consider any other recorded documents that the parties may produce in conjunction with 
this appeal. 
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Ifthe Board concludes based on these rules that the Declaration and Plat created the Original 
Easement and that the Relocation Agreement moved that easement generally to the area 
identified on Relocation Agreement Exhibit A as shown more specifically on the drawings 
submitted with the Application and labeled "Existing Driveway", then the Board should then 
consider whether installation of the Secondary Gate will unreasonably interfere with the 
Appellants' right 0 f passage over the New Easement. 

Ifthe Board finds that the Record Documents are ambiguous, they may consider evidence 
outside those documents that clarifies the intention of the parties to the Record Documents, such 
as letters, the existence ofgates at the time the Record Documents were signed by the parties, or 
similar relevant information. 

Land Use Department (LUD) staff issued the Pennit because they did not believe that the 
installation ofthe Gates would unreasonably block Appellants' right ofpassage to and from Lot 
4 and Camino Cruz Blanca. LUD staff has been advised that an easement is a privilege or right 
to use land, rather than outright ownership, and that the landowner has a right to use the 
easement land in a manner that is not inconsistent with the grant ofeasement. This includes the 
installation ofgates to regulate unauthorized traffic and for security where the grant ofeasement 
doesn't expressly require that the easement remain open. LUD staff issued the Permit in the 
belief that opening and closing a gate did not impose an unreasonable burden on the Appellants. 

In addition, with the exception ofthe Original Easement shown on the Plat, none ofthe 
information pertaining to Lot 4 access rights is clearly evident from the Permit application (the 
Application) submitted by the Owners. While the general locations of the Original Easement 
and the New Easement2 are shown on the drawings submitted to indicate where the Gates are to 
be located (see Exhibit E), they are labeled "Asphalt Driveway" and "Existing Driveway" 
respectively, rather than as easements benefiting Lot 4. While it is possible to infer from the 
drawings that the "Existing Driveway" serves a lot other than Lot 2, the drawings do not 
explicitly show that it does. Although the Plat shows the Original Easement, it does not show 
the New Easement and the Relocation Agreement, with its Exhibit A (see Exhibit D, page D-4) 
showing the hand-drawn "New Road", was not submitted with the Application. 

Conclusion 

Ifthe Board concludes that either or both ofthe Gates will unreasonably interfere with the 
Appellants' right of passage to and from Lot 4, the Board should grant the Appellants' appeal 
with respect to either or both ofthe Gates. 

Ifthe Board concludes that either or both of the Gates will not unreasonably interfere with the 
Appellants' right ofpassage to and from Lot 4, the Board should deny the Appellants' appeal 
with respect to either or both ofthe Gates. 

2 It does not appear from the record that the New Easement has been platted. As a result, we have assumed that the 
"Existing Driveway" shown on the drawings submitted with the Application is within the New Easement. 
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Verified Appeal Petition 

[Two originals ofthisform must bejiled. The Land Use Departmen RTMENT 
designee will enter the date and time ofreceipt and initial both originals. See 14-3. 1 7(D) for 
procedure.] 

To 	(Check one) LAND USE DEPARTMENT USE ONLY 
=:J Board ofAdjustment 
] Planning Commission Datefiled: Sl~/l!).. 
J Hearing Examiner Timefiled: '('J,'t) CP r;, a.m. 0 p.m. 

Governing Body Fee paid: $ I(J(J~JJ,() 
Receipt attached IQ 

Appellant: 

Name 

Address 


Telephone ---J!Jw.O""-S".ilL-w_lJ...L4-,-",O,---_4<-q.!...;':....<7____ 

Basis of 

Standing [See 14-3.17(B) - Standing Required 10 AppeaJJ 


Section 14-3.17(B)(5) - P"t$E>i\ .... :-1'\ 

g 1'ec.~,I'f;f!d (§il$'a( :t1.{.eu~~t ... r.J~ 
AJk \&. t1. Q:i; Cl> H!. Y'

Describe the harm that would result to you from the action appealed from: 
Wf h.d..Vf' a lep. ( (\.'~ nt .. ()~y Q.c(t;,f01eM thro~tt mtk sc,.b/& cf 
propatr' The I~~ ~..c.ff ·},Jjl( blatt. artJ/dr "mi'ek ,,.,./ /flrjofJ 11,#1:.( 
0. CC.fSS 40 C> Lr-.....,{lp..rl:.lQ.l.fi')~t-Lld:-7-7~·____________________ 

Subject ofAppeal: 

Applicant Name .j;My ctl'\~ Je(VIIltf /:>at 

Address/Location 

of Subject Site I';) sD Com,'!'\() dp CC"'lBlatoC« 


$drJP. FQ AJM 

Permit No.: J:l. - 13 S 7 

Case No. 


J [Check here ifyou have made diligent search, but have been unable to obtain the above 
information.] Explain the nature and extent of your search: ______ 

EXHIBIT 

j A 
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Description of the final action appealed from: .:r":$'-4ACf tb( f«m,'.{ AJo I;l." I ~ ~( 
to pili." "?afes II G(CrHr> ~\.or 18.$11.1 "r~h.f·ml"fA.4::? ed-fit,ell1el!t. 

Date on which final action was taken: 
] [Check here ifyou have attached a copy ofthe final action appealed/rom] 

Basis for Appeal: 

~ The facts were incolTectly determined. 

] Ordinancesllaws were violated and/or misrepresented. 

Explain [Be specific] :IbfLPJu.e(t1~ b( 5dfe.:.. aaot;"> 001' etf6emed &It,,!( ?(~CJc.dr 

~f!tor~'~~ 1'rt1f>~ eta.ess jo ,,--t f'tOl")erly' 

Verification 

State ofNew Mexico ) 
) 55. 

County of Santa Fe ) 

IIWe J(t,... r t 6-, lbe rt ,being 
first duly swom, depose and say/s: I1We have read the foregoing appeal petition and know the 
contents thereof and that the same are true to my/our own knowledge. 

Petitioner/s: 

~ Jrii1~.-
[Sign name] [Sign name] 

[Print name] [Print name] 
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that tlMI Dec1arll.Jl1:S haonJ af1r~ 'to 'subject:, al~ tif ~,d4'l'" 

property'. aDd each Lot thereo~•. tel .._
t:IsoU:·COT.nantii I~J: :''',~ -: 
purpo.. of. prea.rriq .lId eJll:uIDClq th<D ·valu~,. -. ....... 

-u \;1'.. 'oL .ll.c:Il tract.J . ". ' . 


, '" '. 1 . • : :. :. '. 'j ;: : \:: ,·t "=:. .... 
. . ..,'~. Deel.ar_ta:·,J1a~ ~br. t.SIl~·,al:fof; 
.•aW Property .bdl _: 'MlcI.. 'iSOtil, coa,.,..s;, oCCIIJied,,;' • 
~lopecl aDd nc1~ :ruJ)ject 'to tile foll~ 'Tedrlc-i 
tioua. c:o-.-a:Dt:a:..,.,.· Cor.I4l'ti~i widell 11/1'. all.£or thO 
purpo•• of pre..rn'llg ..:I. .JihaJialOo-~ ..alue ,bod . ~t:1.. :)'
of all of t:h;I _#,«'I Lqt,... ,' aDd.: :~cJa. COftDllJlts sbH rtlf1 
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QrlCLB I 
RNtrict:iona aD Structure., WaU., :I'&DCl&fJ 

and ot:.Ilar Desip Jtle..mta 

8ectiOll 1. bmittod strucblra. JIQ .tructDre .....11 
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.B-Dbt.dct: oEd.1~" of! tIwf CIt:; of Sub' h." 110 cIUlla 
:liDk f~ WiU .. ~ .. ~ttec1'- -; At1 ~~. a.bc:ia14 ~.be 
~rucl;ed ~f' .»:-t,.rlld.co~'iJI"I...te!iala. :. ':.. 

: 8ectloll ,. !{tl1Uie;. . Ail el4.ctdcdl s.rvice# tala.. 
:P~ ~!-- ~ .tIod~~~r: GUliti.. ..ball ~. p~aeti4 ua.der
til' • ;., F ': . . .'.~. ..
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section 1. '%'be Datua1 ~ area that 1. genenlll"
locatCloCl io t_ IIOrtbrem portion of Lot • aDd la tb.tt 
southeru part of LobI 1 aDlS 1 UId _lell 1-5 Oedgoated as 
the -»ulldIQg ...tr1ction Araa- on the Plat viII he 1.tt 
a5 OpeD s.tace a1'I4 DODO of tile .Lot CNlAeca slUlll buUd a 
4Ifellino or Di:MIC' lri:ruenna in thlll -Bullding Restriction 
al"o.,

S6ctiOIl 1. 'ffMo 81,lI.t_ (1&) foot ingrM. IlDI: e<,Jreli • ... . 
'.' "" 	 ea.~f; aoro.. pan:. of Lot. 1 .lind .2 h • DObaxoltd-iY1l' .... :~ 

.' 	 e ..~t .~t to Lot ,... 7ba t.WMlt;:r (20) foot 
iDQrea., egrua IUIId utility eaa-nt aero•• Lot 1 is _ 
DOne.xc1ulli .... ea~ appurtesuDt to Lot 3 IIDd certain 
other real e.tate DOt: IDCIDded In the Property, •• .et 
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~a:WnRT;, UDA" And tRMALEE UDAL!., Il1ubAl'ld and vif. 

("Udelle), h... rltby II<Jr.... lind con ...nt. " .. follow .. : 

I • lid" i 1 ill til\! Miner of l.ot 4 66 shown on that 

CIUt,,11I pll1t 01 1I.llve)' entitilld "Lot IlOplil of '!:,,".-YClY prDpored fOT 

Sr.I!WIlI'r I. I'LIG 11 01 hind... within the SalltA fe OrAnt, City of 
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b. Ud~ll h~f6by 6greft8 ~~d consent~ to th. raloca~lon 
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DATE: 	 December 11, 2012 for the December 18, 2012 Board ofAdjustment Meeting 

TO: 	 Board ofAdjustment 

VIA: 	 Matthew S. O'Reilly, P.E., Director, Land Use Department~O 
Tamara Baer, Planner Manager, Current Planning Divisi~ 

FROM: 	 Daniel A. Esquibel, Land Use Planner Senior, Current Planning Division 

994 OLD PECOS TRAIL SPECIAL USE PERMIT 

Case #2012-121. 994 Old Pecos Trail Special Use Permit. Mark Hogan, Applicant, requests a 
special use pennit to allow office use at 994 Old Pecos Trail. The property is zoned Residential 
Arts and Crafts (RAC). (Dan Esquibel, Case Manager) 

1. 	 RECOMMENDATIONS 

The Land Use Department has found no adverse impacts associated with the proposed use 
change. The Land Use Department recommends APPROVAL WITH CONDITIONS identified 
below and outlined in this report. 

1. 	 This approval will only extend to the period of building ownership of the applicant. 
2. 	 No more than 5 persons, including owner of the building as owner of the company be 

allowed to regularly engage in business on the premises. 
3. 	 Hours of business operation shall be limited to the hours of 8 AM through 7 PM on 

weekdays and 9 AM to 7 PM on weekends. 
4. 	 The exterior appearance of the building shall maintain a residential character. 
S. 	 Signage area shall not exceed 6 square feet. 
6. 	 No on-street parking for business purposes is pennitted. 
7. 	 Nothing incidental to the Office Use shall be constructed, installed, placed, parked or 

stored outside of the building of the premises regulated by the Special Use Pennit. 
8. 	 No increase in exterior lighting except for signage as restricted by code in the Historic 

District. 
9. 	 Exterior signage shall be as allowed by City Code. 

994 Old Pecos Trail. Special Exception - Board of Adjustment: December 18,2012 	 Page 10f2 
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ErELTN A. PeTTONJOHN F. MCCARTt/T. In. 
'rOUNG..JUN (JUN) ROil 

MATTHEWL. CAMPBELL 
JOliN F. KENNEDT 
M. KAREN KILGORE 

& 
IAN DoUGLA3 

SHANA S BAKER 
CUDDY SANDIUJ. BRINCK 

PATII/CIA SALAUR lPES 
TlMOTHT W. FOSTERAARON J. WOLF 

REBECCA DEMPSET 
JACQUELTN ARClIULETA-STAEtlLIN 

JULIE A. WI1-fENBERGERMcCARTHY 
CHEnn D. FAIRlMNKS 

A limited Liability Partnership RAMON YJGIl., In. 
ANDllEWM. SANCHEZ 

PATRICK T. OnTIZ 
CI1AIILES P. GARCiA 

AnTuno L. JAIUMII.I.O 
REPLY TO SANTA FE OFFICE 

December 14, 2012 

City of Santa Fe Board of Adjustment Via Email -kabrennan@ei.saota-fe.om.us 
c/o Kelley A. Brennan 
Assistant City Attorney 
City of Santa Fe, New Mexico 

Re: Case No. 2012-51 and Case No. 2012-99 

Ladies and Gentlemen: 

We represent Mr. and Mrs. James Day, who have been granted building permits Nos. 
2012-51 and 12-1337, both of which are on appeal and subject to be heard by the Board on 
December 18, 2012. Please be informed that Mr. and Mrs. Day have agreed to a modification of 
Permit No. 2012-51 for the construction of the fence at 1240 Camino de Cruz Blanca. The 
proposed fence will be limited to being constructed 10 feet north of the common property' line of 
Mr. and Mrs. Gilbert and will run from the southeast comer of the Day property, approximately 
172 feet, in an easterly direction. Attached as Exhibit A hereto is a copy of a preliminary survey 
plat showing generally the location of the proposed fence. 

As to Permit No. 12-1337 (Case No. 2012-99), Mr. and Mrs. Day will agree that, if, and 
when they construct a gate across the easement utilized by Mr. Kurt Gilbert and Ms. Elida 
Montoya, the Days will install, at their expense, an electronic gate to meet City codes and will 
provide means to open the automatic gate to Mr. Gilbert and Ms. Montoya. 

It is the Days' position that the issue of enforcement of the Declaration of Covenants and 
Restrictions applicable to both the Day and the GilbertlMontoya properties is not within the 
jurisdiction of the Board of Adjustment. Any alleged violation or interpretation of the 
Declaration is subject to adjudication by the local District Court. It is our position that the 
Board's authority on the appeal is to determine whether or not the proposed fence meets 
applicable provisions of the City code. If so, then the appeal must be denied. We respectfully 
submit that granting of the permit for the fence must be upheld. 

1701 Ow PECOS Tlull., PoST On-1CE Box 4160 7770JEFl"ER30N N.E. SUITE 305 
SAlvTA FE, NEIf/ MEXICO 87502-4160 ALBUQUERQUE, NEW MEXICO 87109 
Tf:L: 505 ;;88-4476; FAX .105 954-7373 TE.L: 50s 888-1385; FAX 505888-136!J 

jmcctlrlhy@cuddymccarthy.com 

~ 


mailto:jmcctlrlhy@cuddymccarthy.com
mailto:kabrennan@ei.saota-fe.om.us


CLTDDY 
& 

McCARTHY 
il limited LiJbilily l'iJrtll~rship 

City of Santa Fe Board of Adjustment 
December 14,2012 
Page 2 

I am advised that the Board may review the Declaration in its deliberations. If so, then I 
would point out that the Declaration executed by Stewart L. Udall and Lee Udall, his wife, 
incorporated the definition of "structures" in Article 1, Sections 1 and 2, to include "single 
family dwellings, a private garage, recreational facilities, solar heating devices or coolers and 
improvements incidental to residential use of the premises". Prohibited structures included 
"modular homes, mobile home, pre~fabricated structures, trailers or other temporary structures". 
It is clear that the Udalls considered structures to encompass improvements directly related to 
occupancy. 

Article 1, Section 5 of the Declaration provides that fences or walls may not be closer 
than 10 feet to any lot line. The absence of "fences" within the definition of "structures" is an 
affirmative recognition that fences are allowed on the Lots, except that they must not be 
constructed within 10 feet of a lot line. Although the City Code includes "fences" within the 
definition of "Structures", the intent of the Udal Is as expressed in the Declaration controls. The 
Udalls did not define fences or walls to be structures, and it is clear from the intent of the 
Declaration that only structures such as dwellings are prohibited within the Building Restriction 
Area. In fact, as shown on Exhibit A, the owner of Lot 1 installed a fence six foot nine inches in 
height within a portion of the Building Restricted Area without any objection from the UdaIls. 

Your favorable decision in rejecting both appeals and approving the permits as modified 
above will be appreciated. 

Very truly yours, 

(~h>-b~. 
. JOHN F. McCARTHY, JR. 

JFMlgn 

Cc: Mr. & Mrs. James day 
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DECLARATION OF COVB~~NTS~ COND1~lOHS 


MIll 


~ESTl\XC'l'lONS. 

'tillS DECr.~RATION OF COVENANTS, CONDITIONS .Mm. ~~TRIC
"lIONS (hereinafter -covenants") is made on JUly _l.;p ; 1990 
by stewart L. Udall Qnd Lee UdBll~ husband and wifel (hero
inafke% RDGolarants") for c~nBlaeratlon d\lly paid .. 

WHEREAS, Declarants are the owner.s of 9.413 aores of 
lend. looated south of Car.lino Cru2 Blanoa Norte, witbin the 
city' and County of Santa Fe,New Mexico (the "Propertyllt) I 
as set: foxth on tbe Lot Split; Plat of survey P'tep8J:etl for 
Stewart L. Vdall of Lands WIthin l:he santa Fe iJrantt Cit,y 
of Banta Fe, Santa' :J1eCounty,New a,c,iCO I by Ricbln:d I!. 
Bmith N.M.P~.S1.i' elated,' ;f..Mu&:t. 199051J'37.1 imd 
recotded on " ,t;/..,.~AIl ,1'990, in th lund reo()r(ls 
of Santa Fe U y in l100k alg at Page .ll.l!l.. (the
"Plat"): Bnd . • 

WHEREAS, DealaJ;ants Dl:'OnoW Bubdivic11ng said properby

into four (4) Lots, ana 


WHEREAS., all aala Lots are adjacent to enchother 8Ul3h 
that the Declarants have agreed ·toBubject all of aa:ld. 
Ptope~tYI and each Lot thereof, totb~lle covenants for t1!ls 
purpos,e .of prelh~n'ing an'd enhancing the val'ue and tbe 
ame~ities of each tEnet' .' '. 

_ NON, THEREFORE, Dt;}cl~1'8nts hereby GQclare that all of 

aaia property shall be 'held, :sold, conveyed, oOflupie!1;

devel(),eecl und reaeveloPG~ subject -to the following. resttli:: 

tions, covenant.a and' conditiolls -\Jhlcb are all . for tlltD 

purpose of preserving-anG 8nhanoing the value and nmeniti~B 

of' all of the 'saia LoCB" bnd 'Wh:5.iCh covenants shall rtin 
'With the Pxoperty -ano. aball 'tre bindlnv on the Dec~at'a:nts 
and on all pax-ties buving any' .right, title, ox. int.erest· . 
therei.n." their 'heirs, successors, and assigns and 61'\0:11 
inure to t.he benefit of .all. suoh parties.. thel~ bIUt:B,
SUccBssors and assigns. . , :\ 


. ~ 




DECLARATION OF COVBNANTS... CONDITXOHS 
", " 

AM 

RESTRICTIONS. 

DE~LARA~ION OV COVENA~TS~ CONDI~IONS 

M12 

RESTlt1cr!ONB. 

'lUIS DECLARATION OF COVENANTS, CONDITIONS AND,~~TRIC
TIONS (hereinafter NCovenants") is made on July -,.l,!{1 , 1990 
by Ste~8r:t L. Udall end Lee Udall, husband and wife} (hare
inaftex NDeclarants ft 

) for consideration dUly paid .. 

purpose Cf preB~xving and 

ame~U:.1es of each tlact~ 


_ NOW', 'THEREFORE, pecl~Z'ants hereby oecla.:re that: aU. of 
said pr~pert:y shall be 'helel, -sOld, oonveyed, oooupie!!!, 
aev&lC):p~a and redeveloped subjeot -to the following. rest:rii: 
tions, 'Covenants and" oondltions - ,,)hieb are all . fot' tllle 
purpose of preservino" and enbandino the value and amaniti\:ls 
of" all of the "Baia Lotsl tina J 'ltbich coven3n'ts aball r1jn
with the Property and sball be binding on the Declaral1ts 
and on. all" par.ties having any' tight, 1:1t19,01:. int.erest. 
theHi.n, their "heirs, SUcoBsuors, and assigns and 81\1111 
inure to the benefit of .a1l,suoh parties, tbeir h:elt:s, 
SUcc8~sors an'tl a.asigns. . . ;, 



· _ NOW, THEnEFORE, necl.1:ants herebycQclare that all of 
said property shall be ·held, . sOld, oonveyed, bOQi.1pie,S,
(levalopedand redevelope6 subjeot: ·t;othe following. restrit=:
tlons, covenants and conditions· ",bleb are all· for ~)na
purpoSe of preserving" ana enhancing the value ana Bmeniti~s 
of, all of the 'said Lots,bnc1 J~hich covenants shell i'in 
with the Ptopetty and shall be binding on the Declarants 
anti on allpar..ties having an~ tight, title, OJ:. int.sreSI:· 
there~n, their' heirs, successors, ana assigns and 81111-11 
inuI'9 to the benefit of all lsuoh parties, their halt',6, 
successors and assigns.. . . ~: 
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~ALt 

ltbst:.riotions on stl!uctures, Wa11s# FfJlaoes 
,. ~ ";:' 

Seotion 1. l' 
be sJ:ected or pe
site .other than 
use, a grival:e
heating (le"ices
resi(lenthl use 
means a utructu 
(&,000) square ff 
quarters. Gnea 
prinoipaldwe11i 
tuxally allied w~ 

Section 2" 1 
. mobile homes,. pr 
temporary struat 
Lots, ,except fo 
place!:1 on D Lot 
eve'.ll~ for no lon~ 

Sect:i.on 3. }
exceed sixteen 
mensured from t:hl 
main res1aential 
exceed the height 

Section". II 
allaH be conatru 
in Section 1'4-70 
l'oof~ at's accapl:l
BoluUOll remains 

Secl:ion 5. 11 
be closer than t 
sball oonsist of 
Bhal'l be "earth 
H-Dht:r:Lcl:; ordin( 
1in~ £-entlBS w11 
constfucted ~f ns 

Sucl:;10n &. II 
pho.ne: '13.nes and· 
gl:otind. 

". Section 7. :r 
onl180101' oquiprill
in or conoepled l 
frem 'uny point b 
loci.'Il:ed. . 

" 

Declaration 1.:' Co 
lind :Restdc\:1ons 

888499 
ARTICLE II 
op~n Space 

section 1. The na~\lr:al meadow tlrer. that is genorally
10cal:e6 in the northern ForUon of Lot ( ana hI the 
southern part of 1.01:8 land .2 ad whicb is deaigl'lat.ed lIS 
the "Bullding Restriction Area» on the Plat will be loft 
as open spaoe and none of the Lot; owners shall hul1d .a 
dwelling or other struat;ure in tbe "Blililoinq Re!lt.J'i<lUon 
arell," 

ARTlct.E . III 

Easement 


S8Qtion 1. The eighteon (19) 1001: in9ress 8ndEl9r~lJS 
easement eOrOSS parl:8 of Lo!:s 1 and 2 ll':l -a nonexclUsive 
easement appurtenant to t.ot #4, The i:)?rm'ty (20) foot 
lnvr8fiB, 6g1'088 tina utility lIasernent acron Lot l. is a 
nonexolusive easement appurtenant 1:0 1..01: 3 and i1erta1n 
other real estate not inoluc1ed in tlteproperty, aa sat 
forth in the lJlat:. Each road\fuy Shall bo (ll.'Olitetl llnd 
maintained by tbe owner of the appur.tenant: 101:. 

AN.'lICliE IV 

Subdivision 


seotion 1. :lel'minaU~1J Of PdprcQ!lenanta. All prior
restrictive covenants relating to t,he Property are hereby
term:lnated and are of no further foroe and effect:. Thh 
l.noludes, withpul: l1m1taUon: 

A. rostdct:!ona, reservations, und CQn
altlons DS contained in warranty Deed f:t:om Ma.rgrotta- S. 
Dietrich to Henriette Hards call1nl aated Augus1: '1, 1951'J 
and reoorded in Bock 147, ·Misel., :at pBg& Mana in need 
from Henriette Harris Callin tlnd Eugene W. talUn her 
hustiand to Robert: C. Koebel' and MelBs. :seebeX', lib wHa, 
dated November 8. 1961 and recorded in Book 1'4 Misel., at: 
page 410, Amendment . .recorded in Book 44.4 at page :/.77;
Amendment recol'c1ed in Book 443 at page. l.411 'Release and 
Amendment: of Reservation l'eoordeB in Book 639 IUse!. • at: 
page 948, records of Santa Fe County", lIawHex:\.eOJ Bnd 

- 9. ,l:Gstdctions. r.oBe:xvBt:io'nS" and conw 
ditions as aont:alnetl in tho 'agreement bel:ween Hend-otta 
Harris Callin ana nobaet c. 'Koebar and .Mela S. koeber. 
dated septembor 20# '195B anB recorded in IlDok .1411 ~'t page
2'1t4, :recorda of SaRh Fe COUlltYJ l~etf Kexieo. . 

Sect;,\on 2. Bi'lIUiI:lotiOJUl.. 1))\ hbCJld:ston. fiO ~a1JUb
divlldon of the PJ!'operty sb611 11ft permit:tad aur!ng the 

: 'perioa In whiob the8e (lovGnant'S and l:ssit:tlct:lonB s:re in 
: effect:. 

DefJ1nratio!l of Covenants. CMdlUons 
end'Restrictions 4920P - Page ~ 

http:deaigl'lat.ed
http:Sect:i.on
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Am:E1.dLl 

Iu~striot:ions on struotures, Walls., Ftmces 
.. , 

ARTICLE II 
Op~n Space 

Section 1, The natural meadow aterl that is genEu~lIally 
loaated in the northern portion of Lot " ana in the 
southern part of Lots land 2 and which is dGsignat.ed 8S 
the "Building Restriction Area" on the Plat will be left 
as open space and none of the Lot owners shall .bUild .e. 
dwelling or other structure in tbe "Building Restriotion 
area ... 

exoeed the height ARTICLE IV 
Subdivisi~n

8aotion 4. , 
fibell be conlltru Section 1. 7B:rroinotiQU of Pdpr Co.,anants. AU prior
in BectioD 14-'10 restrictive covenants relating to the l'roperty are hereby 
roots are acceptf terminated aAd ate of no further force Bnd effect:. This 
solution ~em~in8 In¢ludos, withput limitation: 

A. restdot!ona, TtiServationB. lind consection 5. J1 
ditions as contained in warranty Deed from Hargrntta· s.be oloser than t: Dietrich to Henr1et~e Harris Callin, dated August 7, 195~shall oonsist of and recorded in Book 147, 'Hisel. # 91: page 54 anil ill needshaH be "e.e.x,tb from Henriette Huris Callin Bnd Eugene W. ttlllin her , H-Dhbiol:; ordim hustiand to Robert C. Koeber and Mela S. l(oebet. his wife,

link fences wil dated November 8, un anti recorded in Book 184 Mbal•• at
constructed Of na page 410, Amendment. recorClad in Book 444 at page 277; 

Amendment l:eacn:ded in 'Book 44'5 at. pa96 1411 'Re16\\Se ond 
SuotIon S. II Amendment: of 1'1888rv111:1011 reoorded in Book 639. Hisel. I at 

phol1e: . 11nes and, page 948, records of' 5mb Fe County.. ~ew Hezleol an.d 
ground. 

. B. ·1'$1It:r1otions. rese:tv8tloiu~~ ana C011

.UU011a 118 oontalnall in tho "ag'teement bel:weaD Hendette". seotion 7. :t. Harris Callin and l\obe~t C'. 1{o~t' and Bela B. Koeber.and solar OQUip1111 ilated Bel)tambor 20.. 1959 lind ret!o:rded in Book 148 at pagein or concepled ~ 244, recorda of Santo ~e County, .NewHex!co. ' 
fr"'m . ony point: b 

locate6, ' Sect,\on 2. bJlJidpti<>.na OJ) .sabCu.ylsiOXh NO rQ9ub


" division of t:.he Prol)uty sball lla parmi.ttad auring tile 
period in whiob theBe tlovanant1l and r.estrictions Bre in 

DBcl,srat:i6n c. 1, Co' : effect. 
and RestdcHons DeclDratioll of Covenan1:s. conditions 

. and'Restrictions 4S1!OP - 'Pag8::i 

http:bJlJidpti<>.na
http:dGsignat.ed
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') ~t!on 1.. llI,I,wm. 'l'b!mIeQV!mll1l.tll IShlll be ~ 'I
effective foy; 110 I:eorm of rU!:y (&Il) year-Ii £1:<>111 the date thti ~,III1P bra t!ICl.'rdoi! In the of.fIce o.f 1:1111 county Clerk -..f 

s,~ta I'd Count.y ufllwa '!:llllll' are !It'Gl\.III'!." t(jl'ildl1l1l:.eG by ~ 

IIftlllld.Jaoqll ",ore oftJte flJIllOXIl of a11 tho LotS. 
 l'IiGeold!>1\ 2. ~~\ll. In any court prooadinl!
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DATE: 	 December 11,2012 for the December 18,2012 Board ofAdjustment Meeting 

TO: 	 Board ofAdjustment 

VIA: 	 Matthew S. O'Reilly, P.E., Director, Land Use Department~p 
Tamara Baer, Planner Manager, Current Planning Divisi~ 

FROM: 	 Daniel A. Esquibel, Land Use Planner Senior, Current Planning Division 

994 OLD PECOS TRAIL SPECIAL USE PERMIT 

Case #2012-121. 994 Old Pecos Trail Special Use Permit. Mark Hogan, Applicant, requests a 
special use permit to allow office use at 994 Old Pecos Trail. The property is zoned Residential 
Arts and Crafts (RAC). (Dan Esquibel, Case Manager) 

. I. RECOMMENDATIONS 

The Land Use Department has found no adverse impacts associated with the proposed use 
change. The Land Use Department recommends APPROV AL WITH CONDITIONS identified 
below and outlined in this report. 

1. 	 This approval will only extend to the period ofbuilding ownership ofthe applicant. 
2. 	 No more than 5 persons, including owner of the building as owner of the company be 

allowed to regularly engage in business on the premises. 
3. 	 Hours of business operation shall be limited to the hours of 8 AM through 7 PM on 

weekdays and 9 AM to 7 PM on weekends. 
4. 	 The exterior appearance ofthe building shall maintain a residential character. 
5. 	 Signage area shall not exceed 6 square feet. 
6. 	 No on-street parking for business purposes is permitted. 
7. 	 Nothing incidental to the Office Use shall be constructed, installed, placed, parked or 

stored outside ofthe building ofthe premises regulated by the Special Use Permit. 
8. 	 No increase in exterior lighting except for signage as restricted by code in the Historic 

District. 
9. 	 Exterior signage shall be as allowed by City Code. 

994 Old Pecos Trail. Special Exception - Boai'd ofAdjustment: December 18, 2012' Page 10f2 
BOA Paae 37 of 59 



I. APPLICATION SUMMARY 

The HoganGroup an architectural practice, located at 994 Old Pecos Trail, was approved as a 
Home Occupation (HO) in 2005 and received their Certificate of Occupancy (CO) in 2006. The 
owner no longer resides at the residence which is a required condition of the HO ordinance. The 
HO Ordinance (l4.3-6(D)(2» requires that residency be maintained on the premises where the 
HO is established. The owner is requesting a Special Use Pennit, which if approved, will allow 
the business to continue without the requirement of residency on the premises. The Special Use 
Permit is limited to a portion of the property Identified in Exhibit D 1 and will also increase the 
number of employees over the number pelmitted as a home occupation. 

No concerns were raised by the City Traffic Division. The Land Use Department has reviewed 
this request and has determined that the proposed use with included conditions is harmonious 
with and adaptable to buildings, structures and uses of the abutting property and other properties 
in the vicinity. 

ENN 
On October 02, 2012 an Early Neighborhood Notification (ENN) meeting was conducted at the 
Unitarian Universalist Church at 107 Barcelona Road. At the meeting the applicant agreed to 
restrict the proposed office use to many of the existing standards and conditions established 
under the HO. The recommended conditions of approval are based on those proposed by the 
applicant. 

III. CONCLUSION 

In sum, subject to the agreed upon conditions, the impacts of the proposed office use will not 
adversely affect the public interest or intensify existing conditions beyond that of the existing 
HO. 

IV. EXHIBITS 

Exhibit A - DRT comments 
1. Traffic Engineering Division 

Exhibit B- ENN and correspondence 

Exhibit C- Applicant's Data 

Exhibit D- Vicinity Map 

01 Special Use Permit boundaries 


Packet Attachment -Plans and Maps 
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December 18, 2012 

Board of Adjustment 


Case # 2012-126 

994 OLD PECOS TRAIL SPECIAL USE 


PERMIT 


DRT comments 
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ESQUIBEL. DANIEL A. 

4 

From: 
Sent: 
To: 
Cc: 
Subject: 

KASSENS, SANDRA M. 
Sunday, November 04, 2012 3:23 PM 
ESQUIBEL, DANIEL A. 
ROMERO, JOHN J 
994 Old Pecos Trail spec use 

Dan, 
The Traffic Engineering Division has no comments on the application for a special use permit for 
994 Old Pecos Trail. (Case #2012-121.) 

Sandra Kassens, Engineer Assistant 
Public Works Dept., Traffic Engineering 
City of Santa Fe 
PO Box 909 
Santa Fe, NM 87504 

(505) 955-6697 
fax (505) 955-6439 
smkassens@ci.santa-fe.nm.us 
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December 18, 2012 

Board ofAdjustment 


Case # 2012-126 

994 OLD PECOS TRAIL SPECIAL USE 


PERMIT 


ENN 

BOA Page 41 of 59 




EAR,L Y NEIGHBORHOOD 

NOTIFICATION MEETING 

Request for Staff Attendance 

Project Name: Mark Hogan requests .special use permit for office o.nly 

Address: .;;.9..;:.9....:4~O..;;;;1_d;:......;;;:P~e:;..:::c;..::o:..::s:..-...:T:.:::r:..1::a~i~1=--__________ Parcel Size: 

Zoning: RAe Future Land Use: ____________ 

August 23, 2012Preappllcation Conference Date: 

Detailed Project Description: Board of Adjustment - Use Permit 

Name; __~~~U-~~UL_____________________________________________-; 

Address: _~lfL..w...a...n~UL...l:.l:.aJLL______________________-I 
Phone: 9.88-1913 

Name: ___________________________~__________________________I 

Address: ______________________________________---1 

E-mail Address: _____________________-1Phone: ---------------

I am/We are the owner(s) and record title holder(s) of the property located at: .......::;,9...=9-=4:.....c::=d:.....;:P-=e:.::c:.::o:.::s:.......:::===--__-'-I 


1m. authorizeL # A. HOga!'_ to act as _this applrcatlon. 

Signed: ~ ~~=--I---'----------lIDate: 

Date: 

Provide 2 options: 

DATE: 

TIME: 

LOCATION: 

Pre/erred Option 

September 26, 20-1 2 

5:30 p.m. 

Unitarian Universalist 
Congregatlcm 
107 W. Barcelona Rd 
Santa Fe, NM 87505 

AltematlV, 

October 2, 2012 

5:30 p.m. 

Unitarian Universalist 
Congregation 
107 W. Barcelona Rd 
Santa Fe, NM 87505 
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HoganGroup 

HOGAN CROUP INC. 994 OLD PECOS TRAfl SANTA FE .NEW MEXICO 87505 50!H~88'1913 FAX'988'5094 

HOGAN.GRO.UPINC.COM 

EARLY NEIGHBORHOOD NOTIFlCATION MEETING 

September 10. 2012 

Dear Neighbor; 

This letter is sent as notice of a neighborhood:meeting to discuss an applicant for 
Special Use Permit for Office Use. This subject property, located at 994 Old 
Pecos Trail, and is zoned Re. 

ARCHIHCTS 

PLANNERS 	 In accordance with the requirements of the City of Santa Fe's Early Neighborhood 
Notification regulations, this is to inform you that a meeting is SCheduled for: 

INTERIORS 

l>'lNOSCAI'ES Time: 5:30PM 
When: Tuesday, October 2, 2012 
Where: Unitarian Universalist Church - Fellowship Hall 

107 West Barcelona 
Santa Fe, NM 87505 

Early Neighborhood Notification is intended to provide for an exchange of 
information between prospective applicants for. development projects and the 
project's neighbors before plans become too firm to respond meaningfully to 
community input. 

Attached, please find a vicinity map and proposed site plan. If you have any 
qllestions. or comments, please contact Deanna Mascarenas at 505-988.-1913 or 
deannam@hoga.ngroupinc.com. 

Sincerely, 

Mark A. Hogan. AlA 
President, Hogan Group Inc. 

Attachments: 
Vicinity map 
Site plan 

. . . . . 
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Project Name 

Project Location 

Project Description 

Applicant / Owner 

Agent 

Pre-App Meeting Date 

ENNMeeting Date 

ENN Meeting Location 

Application Type 

Land Use Staff 

OtherStajf 

Attendance 

Notes/Comments: 

City of Santa Fe 
Land Use Department 
Early Neighborhood Notification 
Meeting Notes 

I 994 Old Pecos Trail Special Use Pennit 

I Mark Hogan 

110/2/12 

1 Unitarian Universalist Church, 107 W, Barcelona Rd 

1 Early Neighborhood Notification Meeting (ENN) 

IDan Esquibel 

The applicant introduced his project followed by questions from the attendees. The 
applicant agreed to keep the intensity of the Home Occupation to that of the Home 
Occupation. There was not concerns with the proposed use. 
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ENN Meeting - Sign-in Sheet 

f-..1ark Hogan requests Special Use Pennit for Office Only at 994 Old Pecos Trail 


October 2,2012 @ 5:30 p.m. at Unitarian Universalist Church 


Name Address Phone # 

32b <;. COi2DfJlttJ O W q <t ~ 9;/IJ .:-.> ,  J. C6f1 

'!l.. '?- £. 
3. 3z)-t /$ 
4. 

5. 

6. 

7. 

8. 

9. 

10. 

Ii. 

12. 

13. 

14. 

15. 

16. 

17. 

18. 

19. 

20. 

~' 'l>t~b iI { Ir [4-1.(/ ,-0 i!.~ } IJ/J/IJ
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ENN GUIDELINES 


Applicant Information 

Project Name: Hogan Special Permit for Office Use at 994 Old Pecos Trail 

Name: Hogan Mark A 
Last First M.I. 

Address: 994 Old Pecos Trail 
Street Address SuitelUnlt # 

Santa Fe NM 87505 

City State ZIP Code 

Phone: ( 505 ) 988-1913 E-mail Address: mark@hogangroupinc.com 

Please address each of the criteria below. Each criterion is based on the Early Neighborhood Notification 
(ENNJ guidelines for meetings, and can be found in Section 14-3.1(F}(5) SFCC 2001, as amended, of the Santa 
Fe City Code.· A short narrative should address each criterion (if applicable) in order to facilitate discussion of· 
the project at the ENN meeting. These guidelines should be submitted with the application for an ENN meeting 
to enable staffenough time to distribute to the interested parties. For additional detail about the criteria, 

.consult the Land Development Code. 

(a) 	EFFECT ON CHARACTER AND APPEARANCE OF THE SURROUNDING NEIGHBORHOODS For example: 
number ofstories, average setbacks, mass and scale, landscaping, lighting, access to public places, open 
spaces and trails 

There will be no physical or visual change to the property or the surrounding neighborhood. The special permit for office 
use will only allow the current use that is in operation as a home occupation to continue. 

(b) 	EFFECT ON PROTECTION OF THE PHYSICAL ENVIRONMENT For example: trees, open space, rivers, 
arroyos, floodplains, rock outcrop pings, escarpments, trash generation, fire risk, hazardous materials, 
easements, etc. 

No change. The property is already attractively landscaped and maintained by the applicant. That wi/l continue without 
change or interruption to the maintenance. 

(c) 	IMPACTS ON ANY PREHISTORIC. HISTORIC, ARCHAEOLOGICAL OR CULTURAL SITES OR 
STRUCTURES, INCLUDING ACEQUIAS AND THE HISTORIC DOWNTOWN For example: the project's 
compatibility with historic or cultural sites located on the property where the project is proposed. 

No Change. 
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ENN Questionnaire 
Page 2 of3 

(d) 	RELATIONSHIP TO EXISTING DENSITY AND LAND USE WITHIN THE SURROUNDING AREA AND WITH 
LAND USES AND DENSITIES PROPOSED BY THE CITY GENERAL PLAN For example: how are existing City 
Code requirements for annexation and rezoning, the Historic Districts, and the General Plan and other 
policies being met. 

No Change. An office use already exists at this location. This use is quiet and compatible with the surrounding 
neighborhood. There are other existing non-residential uses on the street in the direct vicinity of the subject property. 
Those uses include a dry cleaner, a law office, a properly management company and a liquor store. These uses are 
found on the same immediate block as the proposed architectural office. 

(e) 	 EFFECTS ON PARKING, TRAFFIC PATTERNS, CONGESTION, PEDESTRIAN SAFETY,IMPACTS OF THE 
PRO~'ECT ON THE FLOW OF PEDESTRIAN OR VEHICULAR TRAFFIC AND PROVISION OF ACCESS FOR 
THE DISABLED, CHILDREN, LOW-INCOME AND ELDERLY TO SERVICES For example: increased access to 
public transportation, alternate transportation modes, traffic mitigation, cumulative traffic impacts, 
pedestrian access to destinatIons and new or improved pedestrian trails. 

No Change; 

(f) 	 IMPACT ON THE ECONOMIC BASE OF SANTA FE For example: availability ofjobs to Santa Fe residents; 
market impacts on local businesses; and how the project supports economic development efforts to 
improve living standards ofneighborhoods and their businesses. 

There will be a positive impact on the economic base of Santa Fe in that it will allow the continued operation ofa long 
established local company providing services in and for the Santa Fe community. This company employs local residents 
which also contributes to the economic health of the community. 

(g) 	EFFECT ON THE AVAILABILITY OF AFFORDABLE HOUSING AND AVAILABILITY OF HOUSING CHOICES 
FOR ALL SANTA FE RESIDENTS For example: creation, retention, or improvement ofaffordable housing; 
how the project contributes to serving different ages, incomes, and family sizes; the creation or retention of 
affordable business space. 

No Change. However the proposed Special Use for Office supporls the retention ofaffordable business space. 

(h) 	EFFECT UPON PUBLIC SERVICES SUCH AS FIRE, POLICE PROTECTION, SCHOOL SERVICES AND OTHER 
PUBLIC SERVICES OR INFRASTRUCTURE ELEMENTS SUCH AS WATER, POWER, SEWER, 
COMMUNICATIONS, BUS SYSTEMS, COMMUTER OR OTHER SERVICES OR FACILITIES For example: 
whether or how the project maximizes the efficient use or improvement of existing infrastructure; and 
whether the project will contribute to the improvement of existing public infrastructure and services. 

No Change. A change from a residential water rate to a non-residential rate will be the only impact on existing 
infrastructure. 
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ENN Questionnaire 
Page 3 of3 

(i) 	 IMPACTS UPON WATER SUPPLY, AVAILABILITY AND CONSERVATION METHODS For example: 
conservation and mitigation measures; efficient use of distribution lines and resources; effect of 
construction or use of the project on water quality and supplies. 

No Change. 

(J) 	 EFFECT ON THE OPPORTUNITIES FOR COMMUNITY INTEGRATION AND SOCIAL BALANCE THROUGH 
MIXED LAND USE, PEDESTRIAN ORIENTED DESIGN, AND LINKAGES AMONG NEIGHBORHOODS AND 
RECREATIONAL ACTIVITY AND EMPLOYMENT CENTERS For example: how the project improves 
opportunities for community integration and balance through mixed land uses, neighborhood centers and/or 
pedestrian-oriented design. 

No Change. However the proposed continued use of the existing premises will maintain the compatible land use, social 
balance and pedestrian oriented access to existing business. While this block on Old Santa Fe Trail cannot really be 
called a neighborhood center it certainly presents a non-residential node on a busy route into the downtown and conveys 
a positive architectural character and pedestrian scale. 

(k) 	 EFFECT ON SANTA FE'S URBAN FORM For example: how are policies of the existing City General Plan 
being met? Does the project promote a compact urban form through appropriate infill development? 
Discuss the project's effect on intra-city travel and between employment and residential centers. 

No Change. The property and the use already effects a positive image on Santa Fe's urban form. This property presents 
a good example ofhow a sensitively designed mixed use innll project can be an asset to the neighborhood and 
demonstrate how other properties can contribute in a positive way to intra-city travel between employment and residential 
uses. 

ADDITIONAL COMMENTS (optional) 

This is a positive application and will protect an existing use by providing flexibility in the terms that allow office use which 
are not available under the home occupation rules and guidelines. Specifically, the provision that prevents a user not 
related to the resident from providing services there. Given the difficult economic times this flexibility is imperative to 
maintain the economic feasibility of the property. 
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ENN Questionnaire 
Page 3 of3 

(i) IMPACTS UPON WATER SUPPLY, AVAILABILITY AND CONSERVATION METHODS For example: conservation 
and mitigation measures; efficient use of distribution lines and resources; effect of construction or use of the 
project on water quality and supplies. 

(j) EFFECT ON THE OPPORTUNITIES FOR COMMUNITY INTEGRATION AND SOCIAL BALANCE THROUGH MIXED 
LAND USE, PEDESTRIAN ORIENTED DESIGN, AND LINKAGES AMONG NEIGHBORHOODS AND RECREATIONAL 
ACTIVITY AND EMPLOYMENT CENTERS For example: how the project improves opportunities for community 
integration and balance through mixed land uses, neighborhood centers and/or pedestrian-oriented design. 

(k) EFFECT ON SANTA FE'S URBAN FORM For example: how are policies of the existing City General Plan being 
met? Does the project promote a compact urban form through appropriate intill development? Discuss the project's 
effect on intra-city travel and between employment and residential centers. 

(I) ADDITIONAL COMMENTS (optional) 
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December 18, 2012 

Board ofAdjustment 


Case # 2012-126 

994 OLD PECOS TRAIL SPECIAL USE 


PERMIT 


Applicant Data 
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HoganGroup 


ARCHITECTS 

PlANNERS 

INTERIORS 

LANDSCAPES 

HOGAN GROUP tNC. 994 OLD PECOS TRAIL SANTA FE NEW MEXICO 87505 505'988-1913 FAX'988'5094 

HOGANGROUPINC.COM 

October 10,2012 

City of Santa Fe 

POBox 909 

Santa Fe, NM 87504 


RE: 	 Special Use Pennit for Office Use 

994 Old Pecos Trail 


Dear Board Members, 

Please accept this application for a Special Use Permit to allow limited office use for 
my property at 994 Old Pecos Trail. The property is zoned RAC which allows Office 
Use by approval of the Board ofAdjustment. I have met with neighbors and discussed 
their concerns at the required ENN meeting held on October 2, 2012 and propose 
certain restrictions on the requested approval to address concerns voiced at that 
meeting. 

During the last five years I have operated my architectural practice from this location 

as a home occupation and lived next door. Given the current state of the building 

market and both ofmy children leaving home for college, I have chosen to rent my 

house to reduce my financial overhead. I would however, like to maintain my offices 

at its current location which requires this Special Use Permit to stay within the City's 

zoning requirements. 


There are six off street parking spaces supporting this use and we have had minimal 

impact on the neighborhood as an office other that maintain a daytime presence that 

we feel has generally improved security during the hours that the adjacent residences 

are not typically occupied. 


The restrictions on this use requested by neighbors include the following: 
1. 	 This approval will only extend to the period that I am in ownership of the 

building. 
2. 	 No more than 5 persons, including myself as owner ofthe company be 

allowed to regularly engage in business on the premises. 
3. 	 Hours ofbusiness operation be limited to 8 AM to 7 PM on weekdays and 9 

AM to 7 PM on weekends. 
4. 	 The exterior appearance will not be modified to look more like a non

residential use. 
5. 	 Signage area will not exceed 6 sf.. 
6. 	 No on-street parking for business purposes be allowed. 
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HoganGroup 


7. 	 Permitted Office Use must comply with General Environmental Standards as 
defined in Section 1 O~4 SFCC 

8. 	 Nothing incidental to the Office Use shall be constructed, installed, placed, 
parked or stored outside the premises. 

9. 	 No increase in exterior lighting except for signage as restricted by code in the 
Historic District. 

10. No exterior signage except as allowed by Code in the Historic District (may 
not exceed 6 sf.) 

We hope to present this application for approval at the Board ofAdjustment meeting 
on December 18,2012. We appreciate your time in reviewing this application and 
respectfully request your approval at that meeting. 

Mark A. Hogan AlA 
President. Hogan Group Inc. 
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Special Use Permit Approval Criteria: 

Granting this Special Use Permit will not adversely affect the Public Interest. 

The Public Interest not being adversely affected by this request for Office use is best 
demonstrated by the fact that the use has been in effect for the last five years as a 
Home Occupation with no adverse affect of the Public Interest. This office is a quiet 
use with minimal ingoing and outgoing traffic and does not attract undesirable activity 
to this neighborhood. It is located on a relatively busy street that hosts other non
residential uses and presents itself in a compatible manner within the streetscape. 

This use is compatible with uses ofthe abutting properties and other properties in the 
vicinity ofthe premises under consideration. 

The use is compatible with the abutting properties and is architecturally integrated 
with those properties. The proposed office has and will increase daytime presence 
which improves security and presents no noise or other adverse impacts on those 
properties and buffers adjacent properties to the west from traffic noise and transient 
foot traffic common on Old Pecos TraiL 
The proposed Office Use is also compatible with other properties in the vicinity. The 
properties directly across the street include a dry cleaner and legal offices. No adverse 
impact will be created by allowing this use to continue as an office use. 
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December 18, 2012 

Board ofAdjustment 


Case # 2012-126 

994 OLD PECOS TRAIL SPECIAL USE 


PERMIT 


Vicinity Map 
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December 18, 2012 

Board ofAdjustment 


Case # 2012-126 

944 OLD PECOS TRAIL SPECIAL USE 


PERMIT 


Applicant's Attachment 



Case Number: 2012-121 
Case Name: 994 Old Pecos Trail 

Special Use Permit nGroup 

ARCHITECTS 

PLANNtRS 

!NHR10I!$ 

lANDSCAPES 

HOGANG ROUI'IN ('CvM 

October 10, 2012 

City of Santa Fe 
PO Box 909 
Santa Fe, NM 87504 

RE: 	 Special Usc Permit for OtJice Use 

994 Old Pecos Trail 


Dear Board Members, 

Please accept this application for a Special Use Permit to allow limited office use for 
my property at 994 Old Pecos Trail. The property is zoned RAC which allows Office 
Use by approval of the Board of Adjustment I have met with neighbors and discussed 
their concerns at the required ENN meeting held on October 2,2012 and propose 
certain restrictions on the requested approval to address concerns voiced at that 
meeting. 

During the last five years 1have operated my architectural practice from this location 
as a home occupation and lived next door. Given the current state of the building 
market and both of my children leaving home for college, I have chosen to rent my 
house to reduce my financial overhead. I would however, like to maintain my offices 
at its current location which requires this Special Use Permit to stay within the City's 
zoning requirements. 

There are six off street parking spaces supporting this use and we have had minimal 
impact on the neighborhood as an office other that maintain a daytime presence that 
we feel has generally improved security during the hours that the adjacent residences 
are not typically occupied. 

The restrictions on this use requested by neighbors include the following: 
1. 	 This approval will only extend to the period that 1 am in mvnership of the 

building. 
2. 	 No more than 5 persons, including myself a~ owner of the company be 

allowed to regularly engage in business on the premises. 
3. 	 Hours of business operation be limited to 8 AM to 7 PM on weekdays and 9 

AM to 7 PM on weekends. 
4. 	 The exterior appearance will not be moditied to look more like a non

residential use. 
S. 	 Signage area will not exceed 6 sf.. 
6. 	 No on-street parking for business purposes be allowed. 



7. 	 Permitted Otlice Use must comply with General Environmental Standards as 
defined ill Section 10-4 SFCC 

8. 	 Nothing incidental to the Office Use shall be constructed, installed, placed, 
parked. or stored outside the premises, 

9. 	 No increa.<;e in exterior lighting except for signage as restricted by code in the 
Historic District. 

10. No exterior signage except as allowed by Code in the Historic District (may 
not exceed 6 sf.) 

We hope to present this application for approval at the Board of Adjustment meeting 
on December 18, 20] 2. We appreciate your time in reviewing this application and 
respectfully request your approval at that meeting. 

Mark A. Hogan AlA 
President, Hogan Group Jnc. 



Speciall;se Pennit Approval Criteria: 

Granting this Special Use Permit will not adversely a.ffecl the Public in/erest. 

The Public Interest not being adversely affected by this request for Office use is best 
demonstrated by the fact that the usc has been in etfect for the last five years as a 
Home Occupation with no adverse affect of the Public Interest. This ofticeis a quiet 
use with minimal ingoing and outgoing traffic and does not attract undesirable activity 
to this neighborhood. It is located on a reJatively busy street that hosts other non
residential uses and presents itself in a compatible manner within the streetscape. 

This use is compatible wiJh uses (?llhe abulling properties and other properties in the 
lricinity (){the premises under consideration. 

The use is compatible with the abutting properties and is architecturally integrated 
with those properties. The proposed office has and will increase daytime presence 
which improves security and presents no noise or other adverse impacts on those 
properties and buffers adjacent properties to the west from traffic noise and transient 
foot traffic common on Old Pecos TraiL 
The proposed Office Use is also compatible with other properties in the vicinity. The 
properties directly across the street include a dry cleaner and legal offices. No adverse 
impact will be created by allowing this use to continue as an oUice use. 
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Certificate Of 

OCCUPANCY 

CITY OF SANTA FE, NEW MEXICO 

This certifies that the appropriate departments of the City of 
Santa Fe have inspected this building and found it in compliance 
as a Group Division Occupancy for the portion 
of the building hereiB described: / 

Building Permit #: (;ciC ~l/."Name of Owner: ~~~a:.-,:24~~

Building Address' 

Dote: """"'-'-___"-+----""'-~

THIS CERTIFICATE IS FOR USE OF RECORD PURPOSES ONLY. 
BI026PMD-01/06 



__ 

Zoning Inspectors Office 

CERTIFICATE OF OCCUPANCY INSPECTION 

HOME OCCUPATION BUSINESS 

Owner ~Tenant of DweUing 0 

Business Address __+--'--~i'--"::::""';k:....f'G-...-/k~.&...<::l'-'-_~:..::t...L..J.________________ 

Business Phone __~::;.....::;., 

Applicant's Signature -'""""--l"rb 

1. RESIDENTIAL ZONING DISTRICT: 4. It'V'"OWNER SHALL COMPLY WITH CITY OF 
SINGLE FAMILY RESIDENTIAL SANTA FE HOME OCCPUAnON ORD. II 1....6.3(C) 

Cl 	 R·l through R-9 rJI AC@ 5. OC<;YPANY OF DWELLING & PROPERTY USE: 
Cl RM-J through RM·lO Cl BCD tz( Shall not exceed 25% of total gross floor area 
Cl RC·5 or RC-8 (j Other --__ /ofdwelling, including accessory buildings 

ef 	 No storage of materials associated with the business 
2. HOME OCCUPANCY USE: 	 /hall be visible from adj~t properties or CR.O. W. 

SERVICE ESTABLlSHMENT S"" jA,D.A requirements &rYes ClNo 

Cl I. Repair and Amusement Services 
 ~	No commercial vehicles related to business shall be parked 

on street or on property(j 	 2, Health and Medical Offices 

~3. Engineering and Professional Offices 6. PRIV ATE DA YCARE NURSERIES, FACILITIES 

AND KINDERGARTENS: 
CJ 4, Educational 

(j 5, Miscellaneous Services ________ Cl I - 6 Children enrolled CJ 7 -- 15 Children enrolled 

Cl 	 Over 15 children enrolled (Requires B.O.A. approval)(j 6, Mail & Phone Use - No customers on site 
CJ Off-street parking req: (j 1·2 spaces Cl3+spaces 

3. PARflNG REQUIREMENTS 

7. APPLICANT HAS COMPLIED W1TH ALL REQUlREelY/ - 2 Spaces required on site for business 6 
MEIYS OF THE HOME OCCUPATION ORDINANCE: II'" 	1 Handicapped space required iJf11 
19Yes ONo 

;nP{!))rOFFlCE tJ~t:O~LY 
Remarks: --~~L+~~~G-...--~~j~!~.~. ~~,~~<~/~'}1 

Date: _~~:::....!-+~_____Zoning Inspector: 

OCOO 1B.PM5 - 2/96COpy DISTRIBUTION: 	 Division, CANARY, Tenant 
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Old Santa Fe Trail Neighborhood Association 

December 12,2012 

Gary Friedman, Manager 10) [§@rgnWrn ~ 
Santa Fe County Board of Adjustment 
c/o Daniel Esquibel, Land Use Senior Planner 
200 Lincoln Avenue lhl DEC 1 4 1011 ~ 
Santa Fe, NM 87504 

LAND USE DEPARTMENT
Subject: Proposed Special Use Permit - Mark Hogan Applicant 
Re: Special Use Permit, Case Number 2012-121 
OSFTNA Position & Conditions of Approval 


Dear Mr. Friedman, Mr. Esquibel and 

Members of the Santa Fe Board of Adjustment: 


The Board of the Old Santa Fe Trail Neighborhood Association (OSFTNA) has reviewed the 

applicant's (Mark Hogan's) request for a Special Use Permit to allow office use at 994 Old Pecos 

Trail. Furthermore, representatives of the OSFTNA attended the ENN meeting held at the 

Unitarian Universalist Church, 107 West Barcelona. At the meeting, concerns of the OSFTNA as 

well as those of the Don Gaspar Neighborhood Association were stated regarding the request for 

a Special Use Permit and conditions of approval were suggested at this meeting, moderated by 

(Dan Esquibel, Case Manager) for the Board of Adjustment of the City of Santa Fe. 


The Old Santa Fe Trail Neighborhood Association herewith submits an Association statement 

that represents the position of the Association Board and "Conditions of Approval" for the 

proposed requested Special Use Permit as submitted to the Santa Fe BOA. 


The formal position of the Old Santa Fe Trail Neighborhood Association regarding the request by 

Mark Hogan for a Special Use Permit at 994 Old Pecos Trail as referenced above is as follows. 


We hereby request the BOA to impose the following conditions on any approval of the subject 

requested Special Use Permit - Case # 2012-121. 


All existing rules and regulations governing the Home Occupation Ordinance as stated in Chapter 

14 of the Santa Fe Code which allows for Mr. Hogan's current legal use of the residence at 994 

Old Pecos Trail as a Home Office for his Architectural Firm; remain applicable to any future use of 

the prqperty as an office and be a condition of approval of the proposed Special Use Permit. The 

exception to the rules and conditions for use of the existing residence (as originally approved by 

City Council) as one of four units in a residential condominium complex is the requirement for the 

property owner to reside at the property; as Mr. Hogan currently does not reside nor does he 

intend to reside at the property; thus the need for a Special Use Permit. 


We further state our concern with the approval of the requested Special Use Permit that others 

may attempt to use this as a precedent resulting in commercial sprawl in the existing primarily 

residential neighborhood at the entrance to Historic Santa Fe. The OSFTNA is not in favor of 


369 Montezuma Avenue #600 Santa Fe NM 87501 ~~ "?" 



commercial growth / sprawl in this primarily residential area. This position was stated when Mr. 
Hogan requested approval for his Home Occupation use of the same property several years ago. 

In these difficult economic times we do not want to create a hardship for Mr. Hogan by requesting 
full denial of the requested Special Use Permit required for the continued legal use of this 
"residential" unit as his office in the future. However, we do believe it appropriate to request our 
"Conditions of Approval" as herein stated be included with BOA's recommendation of approval. 

If indeed the stated conditions are not part of the Special Use Approval; the OSFTNA asks that 
the Special Use Request be denied and the subject unit remain residential as was the original 
use approved by City Council at the time of the project's initial approval. 

At the ENN meeting held on Tuesday, October 2, 2012, Mr. Hogan stated that he did not have a 
problem with the approval of the requested Special Use Permit being subject to the requested 
conditions of approval as stated herein with the reassurance that he wanted to work with the 
neighborhood and their desires. 

The existing character of this current predominately residential neighborhood in historic Santa Fe 
needs to be maintained and approval of the proposed request should not be a precedent for 
future commercial development. 

Thank You in advance for including the foregOing "Position" of the OFTNA and stated "Conditions 
of Approval" in your review and possible approval of the requested Special Use Permit for 994 
Old Pecos Trail. 

Sincerely, Sh,:,bl~ibed and swom to before met IS day of Dof ~ d-

By In'! ~~iQr!:) j)4ib~ I =
Jt¥;/,~;t~ Not~ry Public tor the state of New 
MexIco, county of Santa FeWilliam PC Deuschle 
My commission eXplrOfJ: lD~cl ~; \~ President 


For: OSFTNA 


cc: file, Board of Directors OSFTNA 
Gary Friedman, Manager 

Santa Fe County Board of Adjustment 

Daniel Esquibel, Land Use Senior Planner 

Mark Hogan 

Matt O'Reilly. Land Use Department Director 
Mayor David Coss 
City Manager Robert Romero 
Councilor Rebecca Wurzberger 
Councilor Peter Ives 

369 Montezuma Avenue #600 Santa Fe NM 87501 



CORDELIA THOMAS SNOW 
425 East Coronado Road 

Santa Fe, NM 87505 

E-mail: ctsnow@cybermesa.com 

December 18, 2012 

Board of Adjustment 
City of Santa Fe 
200 Lincoln Avenue 
Santa Fe, NM 87501 

Re: Case # 2012-121, 994 Old Pecos Trail Special Use Permit 

Mr. Chairman and members of the board: 

I apologize for not appearing in person before the committee, but because prior commitments prevent 
me from attending the meeting tonight I've asked Mark Hogan to read this letter for me. 

As one of Mr. Hogan's nearest neighbors-I have lived in the rental property at 425 East Coronado Road 
immediately adjacent to 994 Old Pecos Trail to the west since 1997-1 fully support his request to allow 
office use at 994 Old Pecos Trail. Given the location of the building with ample off-street parking, 
commercial use of the property would be less obtrusive than either the dry-cleaning establishment or 
liquor store across the street. Further, since Mr. Hogan is an architect, commercial use of his property 
will be confined to regular working hours Monday through Friday and will not create a public nuisance. 

Thank you for allowing me to comment, 

Sincerely, 

/s/ 

Cordelia Thomas Snow 

mailto:ctsnow@cybermesa.com
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DATE: December 14,2012 for the December 18,2012 Board ofAdjustment Meeting 

TO: Board ofAdjustment 

VIA: Matthew S. O'Reilly, P.E., Director, Land Use Department~~ 
Tamara Baer, Planner Manager, Current Planning Divisi~ 

FROM: Daniel A. Esquibel, Land Use Planner Senior, Current Planning Divisio 

ASHLEY FURNITURE SIGN VARIANCE 

Case #2012-126. Ashley Furniture Sign Variance. Liaison Planning, Agent for Bill Johnson, 
Owner, requests a variance to Article 14-8-10(0)(8)( a)( d) and ( e) SFCC regarding size, height, 
and setback to allow signage for a new retail establishment. The property is zoned General 
Commercial (C-2/PUD) and is located on the east side of Cerrillos Road, north of the Santa Fe 
Auto Park. (Dan Esquibel, Case Manager) 

RECOMMENDATIONS 

The applicant is requesting postponement to the January 14, 2012 BOA meeting to continue 
design modifications and to work with the Land Use Department on the variances requested. 

II. EXHIBITS 

Exhibit A - Applicant's Correspondence 

Ashley Furniture Sign Variance - Board ofAdjustment: December 18,2012 Page 10f 
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ESQUIBEL. DANIEL A. 


From: Jeremy Dreskin <jdreskin@studioswarch.com> 
Sent: Thursday, December 13, 2012 5:23 PM 
To: ESQUIBEL, DANIEL A. 
Cc: Dolores 1. Vigil 
Subject: Ashley Furtiture SF - sign design 

Dan-


I'm concerned that all of the parties required to make a decision on the sign design are not getting enough involvement 

in the process, due to the limited amount of time. Because this is a very important factor to the Owner, we would like to 

postpone our hearing until January, in order to have a better opportunity to work with City staff and provide a better 

understanding for the Owner, to produce a design that is acceptable to all necessary parties. 


Please contact me if you need anything else. 


Thank you, 


Jeremy Dreskin. AlA 

(AZ reg. #50355) 

Studio Southwest Architects, Inc. 
2101 Mountain Road, NW 

Albuquerque, New Mexico/87104 
505-843·9639 phonel505-843-9683 fax 

jdreskin@studioswarch.com 
www.studio5warch.com 

EXHIBIT A 
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