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To: Members of the Board of Adjustment
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From: Zachary Shandler éé/
Assistant City Attorney
Re: Appeal by Mr. Rudy A. Rodriguez from the April 5, 2016 Decision of the Land Use
Department to Issue Building Permit #16-716 to Ms. Christine Wiltshire at 612 Gomez
Street.

Land Use Case No. 2013-116

Date: June 29, 2016 for the July 5, 2016 Meeting of the Board of Adjustment

The Appeal

On April 13, 2016, Mr. Rudy Rodriguez (Appellant) filed a Verified Appeal Petition (Petition) appealing
the April 5, 2016 issuance by the Land Use Department (LUD) of Building Permit No. 16-716 to Ms.
Christine Wiltshire (“Respondent™) for the construction of a fence on property owned by the Gomez Road
Condominium Association (“Condo Association”) at 612 Gomez Road. (Property). (Petition attached as
Exhibit A; BP No. 16-716 attached as Exhibit B).

The Property

612 Gomez Road is zoned R-21 (Residential, 21 dwelling units per acre) and is part of the six-unit Gomez
Road Condominiums. It is accessed off Gomez Road. Mr. Rodriguez owns the property to the northwest
of the condominiums. Mr. Rodriguez’s property is zoned R-21 and has existing residential structures and
is addressed as 1433 Paseo de Peralta. One access point is off Paseo del Peralta. The other access point
is a purported easement off Gomez Road and across the condominium property.

History of the Case

In winter/spring 2016, Mr. Rodriguez and a construction company began to rehabilitate the structures on
his property. He drove on Gomez Road and across the condominium property and parked cars along the
property line. On or about March 31, 2016, Ms. Wiltshire, resident in one of the condominiums, and on
behalf of the Condominium Association, applied for a building permit to build a fence on the northwest
side of the condominium property. The permit was for an approximately sixty foot long, six foot high
wood fence that would block access to Mr. Rodriguez’s property. Ms. Wiltshire submitted documents to
the Land Use staff evidencing site control. On April 11, 2016, the City issued the building permit. The
fence was built and completed. On April 13, 2016, Mr. Rodriguez filed the Petition. Since it was an
appeal of a building permit, the Board of Adjustment has jurisdiction over the matter. The City
Attorney’s Office attempted to resolve/facilitate this issue short of Board hearing and the parties
submitted numerous documents in support of their positions. However, in mid-May 2016, the City




Attorney’s Office determined that the easement matter revolved around legal and factual testimony that
was best served to be resolved by a Board of Adjustment hearing. Due to City Code notice requirements,
the earliest available Board meeting date was July 5, 2016.

Documents Submitted

In 1940, Mr. Robert Benavides, surveyor, provided a plat of survey for Charles Nieman (“Benavides
survey”). It was for 608 Gomez Road (north of 612 Gomez Road). It was not filed with the County
Clerk. It described the driveway for 612 Gomez Road as the “Entrance from Gomez Road.” (Attached as
Exhibit C).

In 1970, Mr. George Rivera, surveyor, provided a plat of survey for Secundino Roybal (“Rivera survey”)
for 612 Gomez Road. It described the driveway for 612 Gomez Road as “Entrance from Gomez Road.”
The survey was not filed until January 1979." (Attached as Exhibit D).

Or on about 1979, Frank/Lena Rodriguez (no relation to Rudy Rodriguez) filed a quiet title against their
neighbors and won. The Judge adopted a deed description that referenced the boundaries of the Rivera
survey. The deed description refers to an ingress and egress easement. (Attached as Exhibit E).?

In February 1984, Mr. Mitchel Noonan, surveyor, provided a plat of survey for Mr. Steve Jackson
(“Noonan survey.”) It described the driveway for 612 Gomez Road as “Ingress and Egress Easement
(From Gomez St. to Rodriguez Parcel).” (Attached as Exhibit F).

In February 1984, the Page family sold 612 Gomez Road to Mr. William Sargent and Mr. Steve Jackson.
The deed (“Condo deed”) did not expressly refer to any easement across the property. It was filed with
the County Clerk in Book 484, Page 031. The Condo Deed did make reference to the Noonan survey.
(Attached as Exhibit G).

In October 1984, Mr. Gary Dawson, surveyor, provided a plat of survey for the Gomez Road
Condominium (“Dawson survey”). It was filed with the County Clerk in Book 146, Page 17. It
described the driveway for 612 Gomez Road as a “common element utility and access easement.” The
description’s citation is to the Condo Deed at Book 484, Page 031. (Attached as Exhibit H).

In October 1984, the Gomez Condominium Declarations were filed with the County Clerk. It was filed in
Book 503, Page 241. The Declarations provided “Section 5.3 Other Easements. Other easements
affecting the property are shown on the Plat, Exhibit B.” The Exhibit B was the Dawson survey.
(Attached as Exhibit I).

In 2004, Ms. Melanie Stillion purchased Condo Unit #1. The title insurance policy stated: “Covenants,
conditions, restrictions...contained in Declaration for Gomez Road Condominium, recorded in Book 503,
Page 241....” This reference was to Gomez Condominium Declarations. The title insurance policy
further stated: “Easement, and rights incident thereto, notes and conditions .... Recorded in Plat Book
146, Page 017, records of Santa Fe County, New Mexico.” This reference was to the Dawson survey.
(Attached as Exhibit J).

In 2006, Ms. Christine Wiltshire purchased Condo Unit #5. The Warranty Deed (“Wiltshire Deed”) says
“created by the Condominium Declaration for Gomez Road Condominiums, recorded in Book 503, page
241....” This reference was to the Gomez Condominium Declarations. The deed further reads: “as

"1t is our understanding that Mr. Roybal sold the land to Mr. Chambers who sold the land to the Page family who
sold it to Mr. Sargent and Mr. Jackson.
®In 1984, Mr. Rivera made a change to the survey—his note is that it was to draw in an acequia, but he also
apparently labeled the 1433 Paseo de Peralta property with Tract A, Tract B and Tract C. (Attached as Exhibit D1).
* Mr. Rodriguez did not provide all seven pages to the City Attorney’s Office.
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shown on plat filed in Plat Book 146, page 017, recorded in the office of the County Clerk, Santa Fe
County, New Mexico.” This reference was to the Dawson survey. (Attached as Exhibit K).

In October 2015, Mr. Paul Armijo, surveyor, provided a boundary survey for Rudy Rodriguez (“Armijo
survey”). (Attached as Exhibit L).

On June 24, 2106, Ms. Wiltshire submitted a series of witness declarations and four photographs.
(Attached as Exhibit M).

A City GIS map showing the property locations. (Attached as Exhibit N).

Mr. Rodriguez’s affidavit of mailing of notice to Ms. Wiltshire (Attached as Exhibit O).

Basis of Appeal

Mr. Rodriguez has claimed that the 2016 fence blocks his easement across the condominium’s property
(“servient property”) to his property (“dominant property”). Ms. Wiltshire has claimed the easement
never existed or has been abandoned.

Discussion
Code §14-3.17(A)(2) provides that an appeal can only be filed if:

(1) the final action appealed from does not comply with Code Chapter 14 or §§3-21-1 through 3-21-
14 NMSA* (the Statute);

(2) Code Chapter 14 has not been applied properly; or

(3) the decision appealed from is not supported by substantial evidence.

Pursuant to Code §14-3.17(D)(6)(a) the City Attorney’s Office (CAO) has reviewed the Petition and for
the reasons set forth below concludes that the Board of Adjustment must act like a trial court and act as
the fact-finder because it is an easement dispute. The Court of Appeals has stated: “The issues of
whether the underlying purpose of an easement has ceased to exist and whether an easement has been
abandoned are questions of fact.” Sitterly v. Matthews, 129 N.M. 134, 138 (Ct. App. 2000). (Attached as
Exhibit P). “We review factual questions for substantial evidence.” Id. The definition of “[sJubstantial
evidence is relevant evidence that a reasonable mind would find adequate to support a conclusion.” Id.

General Claims.
Issue #1—Easement vs. Easement Ceased.

e Mr. Rodriguez may present facts to show the easement is in effect because it was expressly
created by a Court Order.

Or on about 1979, Mr. Frank/Lena Rodriguez (no relation to Rudy Rodriguez) filed a quiet title against
his neighbors, including the Page family (owners of 612 Gomez Road), and won. The documents do not
explain why the lawsuit was filed or why the Page family did not fight it. The District Court Judge
adopted a deed with a description that referenced the boundaries of the 1970 Rivera survey. More
importantly, the deed description added: “Together with an easement for ingress and egress from the

% Section 3-21-8 B. NMSA 1978 provides in pertinent part: “Any aggrieved person...affected by a decision of an

administrative...commission or committee in the enforcement of Sections 3-21-1 through 3-21-14 NMSA 1978 or

ordinance, resolution, rule or regulation adopted pursuant to these sections may appeal to the zoning authority. ...”
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hereinabove-described tract to Gomez Road over and across a twelve and one-half foot wide right of way
situated on the real estate of the defendants, C.M Page and Mary L. Page.”

e Ms. Wiltshire may present facts to show the easement (if it was ever in effect) is not in effect now
because its purpose has ceased.

The Court of Appeals has written: “An easement created to serve a particular purpose terminates when the
underlying purpose for the easement ceases to exist.” Sitterly v. Matthews, 129 N.M. 134, 139 (Ct. App.
2000). “If the trial court determines that the purpose no longer exists, then it may terminate the
easement.” Id. In the case of Sitterly v. Matthews, there was a dispute about an easement between a
northern lot (Matthews family) and a southern lot (Sitterly/Seten family). According to the facts, the only
place to park a car on the Matthews lot was in their backyard on the western side of their property. The
only way to access the western side of the Matthews property for several decades was to cut through an
“easement” up the Sitterly/Seten property and up the western side. Yet, in the early 1990s, the Matthews
purchased a lot to its west, which had a driveway to a city street and thus the Matthews obtained a new
way to access their backyard. This meant they did not have to cross the Sitterly/Seten property. About
that time, and it is unclear which family did it, but someone put up a fence blocking off the “easement”
between the properties. After several deaths in the family, in 1997, Sitterly/Seten filed a lawsuit to
resolve certain estate issues and asked to formally invalidate the easement. It is unclear why, but the
Matthews objected. The trial court invalidated the easement. “[T]he trial court then determined that the
easement’s purpose [ingress and egress] ceased to exist” when the new entry point to the backyard was
established. Id. at 140. The Matthews appealed to the Court of Appeals. The Court of Appeals ruled:
“we nevertheless uphold the trial court’s decision on the ground that the easement, as an easement by
necessity, became a nullity when the [northern lot]... obtained another means of ingress and egress.” 1d.

It is likely that Ms. Wiltshire may present facts that the easement is not in effect because there was a
“cessation of purpose.” She may likely argue: (a) there is access to the property from Paseo de Peralta
and (b) the need/necessity for access from Gomez Road was never needed.

Issue #2—Easement vs. Easement Abandoned.

e Mr. Rodriguez may present facts to show there is a lack of evidence to show Frank/Lena
Rodriguez intended to abandon the easement.

The Court of Appeals stated: “In order to abandon such an easement, the owner must evince a clear and
unequivocal intention to do so.” Sitterly v. Matthews, 129 N.M. 134, 140 (Ct. App. 2000). A clear and
unequivocal intention is a high standard of proof. It is likely that Mr. Rodriguez will present facts that the
easement is still in effect because when he purchased the property from Frank/Lena Rodriguez there was
no discussion of any abandonment of the easement. In addition, he will likely argue that any stories from
witnesses about Ms. Rodriguez’s non-use of the easement are hearsay (and while admissible in an
administrative hearing) they should be given minimum weight as evidence and should not be considered
as “clear and unequivocal” evidence.

e Ms. Wiltshire may present facts to show the easement is not in effect because it was abandoned.

The Court of Appeals in the Sitterly case wrote: “The owner of the dominant property may abandon the
right to an easement.” Id. “In order to abandon such an easement, the owner must evince a clear and
unequivocal intention to do so.” Id. “The owner’s ‘intention may be evidenced by acts as well as
words[,] but where an act is relied on as the proof, it must unequivocally indicate such intention.” Id. In
the case, the trial court found that the Matthews did show an intention to abandon their right to the
easement. For example, they purchased the western property to gain a new access point. They also did
not object when the fence went up. They also did not object to their non-use of the easement for multiple
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years leading up to the lawsuit. The Court of Appeals agreed: “[Wle hold that the trial court could
reasonably conclude that [Matthews]... clearly and unequivocally abandoned the easement.” Id. at 141.

It is likely that Ms. Wiltshire may present testimony that the easement is not in effect because Frank/Lena
Rodriguez never used the easement (or at least since the condominiums were created in 1984).

Issue #3—Reliance on Title Insurance/Deed documents

e Mr. Rodriguez may present facts to show any purchaser of a condominium unit could have
reasonably been aware of the easement.

There is a link between the title insurance/deed documents and the Noonan survey. For instance, a
purchaser’s deed and title insurance expressly refer to the Dawson survey. The Dawson survey has the
description of the driveway for 612 Gomez Road as a “common element utility and access easement.”
The Dawson survey cites to Book 484, Page 031. This is the 1984 Condo Deed. The 1984 Condo Deed
refers to Noonan survey. The Noonan survey described the driveway for 612 Gomez Road as “Ingress
and Egress Easement (From Gomez St. to Rodriguez Parcel).”

e Ms. Wiltshire may present facts to show a purchaser of a condominium unit could not reasonably
been aware of the easement.

A purchaser’s deed and title insurance expressly referred to Gomez Condominium Declarations and
Dawson survey. These documents do not expressly use the word “easement” to benefit the Rodriguez
property. After reviewing these documents, a purchaser may have no reason to believe there were
easements benefitting the Rodriguez property across the condominium property.

Motions

Option #1—I move to dismiss the appeal on grounds there is substantial evidence to affirm the Land Use
Department’s issuance of the building permit to build the fence.

Option #2—1I move to grant the appeal on grounds there is substantial evidence to overturn the Land Use
Department’s issuance of the building permit to build the fence and therefore the fence must be removed.
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Receipt attached:

PETITION
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**Two originals of this form must be filed. The Land Use Department Director or Ris/her designee will enter the date
and time of receipt and initial both originals. See Section 14-3.17(D) SFCC 2001 for the procedure.™
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Correspondence Directed to: 5. Appeliant [] Agent Both

We:

authorize to act as my/our agent to execute this application.
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Project Name;

Applicant or Owner Name: C\/\ r L',g'“' c e \NJ l H',Q L\ e

Location of Subject Site: LY Gomezr ST A4S
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I hereby certify that the documents submitted for review and consideration by the City of Santa Fe have been prepared to meet the
minimum standards outlined in the Land Development Code, Chapter 14 SFCC 2001. Failure to meet these standards may result in
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City of Santa Fe

Application Inquiry

Application number
Application status,
Property

UPC Code e e e
County Assessor Acct Num .
Subdivision

Zoning Coe
Application type
Application date
Tenant number, name
Master plan number,
Estimated valuation
Total square footage
Public building
Work description,
Pin number
Application desc .
Press Enter to continue.
F3=Exit
Fll=Receipts

date

rev'wd by:
qty

Fl2=Cancel

: NO

F5=Land ing F7=Appl names

Fl13=Val calcs

16 00000716

ON HOLD

612 GOMEZ RD 5
1-054-098-039-482- -

4/14/16 Exp

RM1 MULTI-FAMILY RES 21 DU/AC
FENC FENCES/WALLS
3/31/16
UNIT 5,
RAT
3000
0

152700

6/29/16
09:07:19

6' high coyote fence placed along north prop lin

F8=Tracking ing F9=Bond inquiry
Fl4=Misc info F24=More keys

Fl10=Fees
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UPC Code N
Property address N
Application, str, pmt nbr
Application type .
Permit type .
Permit status, date
Issue date by

Expiration date

Reissue date by

Permit wvalue .o
Permit square footage
Property owner
Contractor c e
Additional permit desc
Phone interface number
Permit pin number

Last maintained by

F3=Exit
Fl2=Cancel

F5=Land ing

F6=Sub-contractors

City of Santa Fe

Permit Inquiry

1-054-0598-039-482~- ~

612 GOMEZ RD 5
16 00000716 000 000 BLDR GO
FENCES/WALLS

BUILDING PERMIT RESIDENTIAL
PERMIT PRINTED
4/11/16 RICHARDTRU
4/11/17

4/11/16

3000

0
Wiltshire, Christine

HOMEOWNER

1240423
1240423
RICHARDTRU 4/11/16 14:57:09

F8=Permit fees

6/29/16
09:08:47

F9=Req'd insp
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UPC Code . . . . . . .
Property address

Appl, structure nbr .
Struc status, date, CO'd
Structure description

Description

CONSTRUCTION TYPE
OCCUPANCY TYPE

FENCE TYPE

ELEVATOR FLAG

STANDPIPES FLAG

FLOOD ZONE

ANNEXATION PHASE

REQ VISIB AT INTERSECTION
DRIVEWAY VISBILITY

Press Enter to continue.
F3=Exit F5=Land inquiry

City of Santa Fe
Structure Inquiry

1-054-098-039-482-
612 GOMEZ RD 5
SANTA FE

16 00000716 000 000

APPROVED

6/29/16

6' COYOTE FENCE ALONG NORTH PROP LINE

Alphabetic Entry

TYPE V-B

RES. OCCUPANCIES/PERM
COYOTE FENCE

NO ELEVATOR

NO

UPDATE

X

N

N

Fl2=Cancel

09:08:41
NM 87501
4/05/16 0/00/00
Numeric Entry
+



BP502I03 City of Santa Fe
Inspection Inquiry - Inspection Selection

Property address . . . . . : 612 GOMEZ RD 5

UPC Code . . . . . . . . .  1-054-098-039-482- -~
Application number . . . . : 16 00000716
Application type . . . . . : FENCES/WALLS

Type options, press Enter.

l1=Select
Opt Str/Seq Pmt/Seq Inspection Type Seq Insp
000 000 BLDR 00 FOOTING 0001 MDP

F3=Exit Fll=View 2 Fl2=Cancel

Re
AP

6/29/16
09:07:49

sult/Date
4/12/16

Bottom



OEMOTES ' POINTS  FOUND  TMIS * SURVEY. 45 NOTED. .
@ DENOTES SANITARY SEWER MANMOLE FOUND WD TIED.
O  OENOTES POINT SET THIS SURVEY,

~

EXHIBIT

C

EXIBIT ‘A"

ath % R

D’ eELiEF




, o Indi¢ates iron phbpes seot this survey.

e Indidates cornors not set. © '@io\zb
o Indicates former corners found and used. \f\"?f_,}v

CERTIFICATE

I heréby certify that this plat and
the notes therean ars a true and coxrect .
delinestion of a swrvey completed by me
18 the field on Mey 28, 1970./

e
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QK Mola

Deputy. -




NE
7h 04%8[00?

AMENDED
This plat wac smended by me on

o Indicates iron plpes sct this survey,
o I0divayos corners not o6t
o Indisatss former corners found and used.

delinsatdon of & survey completed by me

EXHIBIT

I D]

April 27, 1984 to show the loc-
gtion of Acequia de Los Pinos .

CERTIFICATE
I heréby certify that this plat and
the notes thereon are a trus and corract

iy the fheld on May 28, 1970.

e
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REG. PROK./ L,5. N9 3149
o SCALE 17: 20"
H
o Qa
W
4 2]
: &
§ &
(e

22°58' €
5.22°58

PLAT OF SURVEY

FOR
SECUNDINO ROYBAL
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FINAL DECREE

THIS CAUSE having come on duly and reqularly for final
hearing before the above-entitled Court; and the Plaintiffs
appearing in person and by Ruben Rodriguez, their attorney:
and those defaulting Defendants who are or may be in the
military service of the United States appearing by their
Court—~appointed attorney, James V. Noble, Jr.; and all other
Defendants failing to appear either in pérson or by counsael,
excepting those whose answer, entry of appearance orx
disclaimer is filed herein; and the Court having considered
the pleadings and proceedings had herein, having heard and
considered the evidence introduced and being noﬁ:fully advised
and informed in the premises, FINDS:

1. That the Court has jurisdiction of the parties
hareto and the subject matter herein.

2. Plaintiffs have made due search and inguiry ¢o
ascertsin the places of residence of each and all of the
‘Defendants her?in: and each of the Defendants have been duly
served with process ag required by Iaw and the rules of this
Court or otherwise submitted to the jurisdiction of this
Court; all defendants have failed toc enter their appearance,
| answer or otherwisgse pleaded herein within fhe time limited by
law and prescribed in said Summons and the Notice of Pendency
of Suit dated the 2lst of March, 197%, excepting those who
have answered, entered their appearance or disclaimed

aforesaid are now in default.

- —
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3. Each and all ¢f the allegations of Plaintiffs’
Complaint are sustained by the evidence and are true and
correct, and are hereby adopted as Findings of Fact by this
Court by incorporation by reference herein to the same extent
as if set forth at length in this Decree.

4. The claim or claims of each and all éf the
Defendants herein, to or upon the land and real estate herein
involved, are without foundation in law or equity, and said
Defendants, and eaéh of them and anyone claiming by, through
ox under them have no right, title or interest in or to, or
lien of any nature upon said land and real estate, or any part
thereof.

UPON THEE FINDINGS OF FACT AFORESAID, THE COURT

CONCLUDES AS MATTERS OF LAW:

1. It has jurisdiction of the subject matter hereof

and the parties heretc, for all purposes of this suit.

2. ©Each and all of the Defendants herein have failed
tc appear and are in default, excepting only those in whose -
behalf an answer has been filed by ames V. Noble, Jr.

3. Plaintiffs bave legally entitled to and should be
granted the relief prayed for in their Complaint.

4. The provisions of the Soldiers' and Sailors® Civil
Relief Act as amended of 1940, have been fully complied with
and no gocd reason apepars to the Court to reguire a bond to
indemnify any of the Defendants who are or may be in the
military service of the United States, or why judgment should

not now be rendered against them.



IT IS, THEREFORE, ORDERED, ADJUDGED AND DECREED:

A, That the plaiptiffs, Frank A. Rodriguez and Lena
¥: Rodriguez, his wife, are the owners in fee simple, free and
clear of all liens and encumbrances and in possession of the
following described real estate located in the County of Santz;

Pe, State of New Mexico, to-wit:

Begipning at a point on thé North side of ths tract,
which beginning point is on the South side of 0ld Hickox
Street (Paseo de Peralta} and from which point of
beginning the center of Sanitary Sewer Manhole located
at the intersection of Hickox Street (Paseo de Peraltal
and Gomez Road bears N. 55930'E., 146.68 feet distant;
thence from said point of beginning N. 79°02'E., 12,63
feet to the Northeast corner of this tract; thence S.
23935'E., 82.05 feet to a pointz thence S. 229s8°'8., 24
feet to a pointi thence 5. 23%35'B., 56.90 feet to a
point; thence §. 17948'E., 49.30 feet to the Southeast
corner of this tract; thence 5. 76°14'W., 55.90 feet to
‘the Southwest cormer of this tract; thence N. 17°07'w.,
70.65 feet to a point; thence N. 22Y00'W., 35.80 feet to
a point; thence N. 66927'E., 1.95 feet to a point;
thence N, 73914'E.,  34.53 feet to a point; thence N.
22°00'W,, 24.67 feet to a point; thence N, 22°03'w,,
78.67 feet to the point and place of beginning. 2all as
shown and delineated upon that ceértain plat of survey
prepared by George Rivera, Professiopnal Land Surveyor
No. 3149 on May 28, 1970, entitled, "PLAT OF SURVEY FOR
SECUNDINO ROYBAIL WARD NO, 2 SANTA FE, N.M.," and being
and intended to be Tracts X, B, C, and driveway as shown
therein, and bearing said Rivera's identification No.
B2-299 G.R.L.S., which plat of survey is recorded in the
office of the Santa Fe County Clerk in Plat Book
r at Page . as Document No. 433,492,
which plat of survey is made a part hereof by reference
thereto, Together with an easement for ingress and
egresas from the heresinabove-described tract to Gomez {ﬁ,,,w
Road over and across a twelve and one-half foot wide (
right of way situated on the real estate of the -
deféndarnts,s C. M. page and Mary L. Page. Subject to
drainage easement for the Acequia Los Pinos in favor of

the City of Santa Fe.
B. That the Plaintiffs' aforesaid title and estate is

hereby established against the adverse claim or claims of each

A

and all of the Defendants herein; and that the said



Defendants, and each of them, and all the persons claiming by
or through or under them, be and they are hereby forever
barred and estopped from having or claiming any lien upon,
claim to, or right, title or interest irp or to said land and
real estate adverse to Plaintiffs, and that as against said
Defendants, and each of them, the title and estate of
Plaintiffs in and tc said land and real estate be, and it

hereby is forever guieted and set_$t rest.

Attorney “for bef
Patricia Van Ingen
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CMary L. Page, -a widn . . . o '
S e e e e - . Jfnr vonsideraiion puiu, erint
Bargent, @ married man, as hi hnle nnd ﬁﬂpnrdle estate,
Javrson, rried as his scle and separate vstate.
whein x‘lx. Pesd 3y =

B

the followang deseribed real estate in . Santa Fe e e e e County, New Moxicao:

411 the following descvibed lot or parcel of land and real estate, sitnate,
Iving and beiny in Prefinct No. 2% of rhe County of Santa Fe, State of Now
Moxico, and further . déscribed as follows, to-wig: )

Beginning at the Southeast corner of the tract marked by a % inch galvanized.
iron pipe, whence the angle of iIntersection of a stone wall on the East side
of Gomez Road with a stone wall on the North side of the Arroyo Tenorio bears
N. 89° 49’ East. 31.94 feet distanc: thence South 87° 42 West, 159.72 fuet to
a % inch galvanized iren pipe; thence North 17° 12' West, 68.5 feet to a s
inch galvanized iron pive; thence North 75° 54' East, 152.6 feet to a % inch galvan
pipe; thence South 18° 17° East, 101.6 feet to the place of beginning all as
uore fully appears on that certainm plat entitled “Tracts of Lands surveyed for
Samuel C. Chambers, Precinct 29, Santa Fe, New Mexico, November 13, 1937, Scale
1" = 40" H., prepared by James C. Harvey, August 1934, October and November 1937.
Saifd parcel of land being also described as follows: Beginning at the North-
cast corner of the said tract, a peint on the west side of Gomez Street, whence
the center of ‘&% e holexNox in line T-3 in said Gomez Street
bears §. &4° 35 32" E ! gthence from said point of beginning
S. 18° 17' E., 101.60 feet along the Test side of Gemaz Street to the Southeast
corner of the tract herein described; thence leaving Gomez Streer 5. 87° 48°
25" W., 150.01 feet to the Southwest corner of the tract herein described:
thonce N. 17° 04' 05" W., 68.47 feet to the Northwest ceorner of the tract here-
in described; thence N. 75° 55' 29" E., {52.7 feet to the point and place of
beginning. All as shown on plat of survey dated 2-20-84 entitled “PLAT OF
SURVEY FOR STEVE JACKSON LYING AND BEING SITUATE AT 612 GOMEZ ST. SANTA FE,
SANTA. FE COUNTY, NEW MEXICO CONTAINING 0.299 Acres". more or less, certified
by Mitchel K. Noonman, K. M. P. L. S. No. 6998, and. bez ving indentification
 No., £-312. Being and .intended to be the same property conveyed by Samuel ¥F. .
Chambers and Stella M. Chambers, his wife, to C. M. Fage and Mary L. Page, his
wife, by Correction Warranty Dead dated January 19, 19533 and recorded in Book
62 of Deeds at pageé 258, records of -Santa Fe County, New Mexico.

with warranty cevenants. .
WITNESS.. Y. ; hond ... ... and seal........ . this... 2 /. S .....dayof. .. February

oA Scal) \/j ﬁrv e Page"uz% ZY/ S (Sea.\)_
/ayﬁvu 74@74/(,@% o

“<(5e1l) PR et e s e (aca?)

) ACKNOWLERGMENT FOR HATURAL PERSONS
STATE OF NEW MEXICO

Trevionicaag

ACKNOWLEDGMENT FOR CORPORA‘E'KQN ‘
STATE ©*F NEW MENICO

. ©opss,
COUNTY OF. | O (

" The foregoing sastrument was ackuowledped before we this ..
day af ... .. JO SO SR UURIURPSRRP { PR

2 S,

ok Grevanation Adkmowtodasod |

* 'nvASmte'}.-? !-;‘-mwm .Ac‘{:fperutinn, on behelf of s:\id,(’ur_._hnn‘:tim:. -
/\ wonl’\ussxon ex‘ b

tSe'\lf‘ B TP

: ;;.;G“?

“Rijney Puldic
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CONDOMINIUM DECLARATION T\ 503 P /

FOR . P

GOMEZ ROAD CONDOMINIUMS

Article I

Submission; Defined Terms

Section 1.1 submission of Property. The Gomez Road

Project, a New Mexico limited partnership (tha "Declarant®),
wﬁich‘18 the owner of the real property described on Exhibit A
attached hereto and incorporated herein by reference, located in
Santa Fe County, New Mexico, hereby submits that real property,
together gith all easements, rights and appurtenances belouging
thereto (Ehe "Property®)} to the provisions of the New Mexico
Condominium Act, N.M. Stat. Ann. § 47-7A-1 et seq. (1982 Supp.),
(*Condominium Act®), and hereby creates with respect to the
Property & condominium to be known as the Gomez Road Condominiums

(the "Condominium®).

Section 1.2 Defined Terms. %

(1) Terms not otherwise defined herein or in the

plats, plans, or Bylaws of the Gomez Road Condominiums unit

Owners Association, Inc. (the “Bylaws™), shall have the meanings é
specified in the Condominium Act. .
(2) The "Association® shall refer to the Gomez Road

Condominiums Unit Owners' Association, Inc.

COUNTY o7 €2

553 3 E‘y lheveby cer‘!ly lha r‘"m rea !o' ] .
Whinessme b e e L.

PN - ”““25/ e e
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503247

Article II

Buildings on the Property: Unit Boundaries

Section 2.1. The Buildings. The location, dimensions and

-area of the buildings on the Property are depicted on the Plat
and Plan attached hereto as Exhibit B and incorporated herein by
reference (the "Plat®).

Section 2.2. Units. The location of Units within the

buildings is shown on the Plat and Plan attached hereto as
Exhibit B. Attached as Exhibit C hereto is a list of all the
Units, their identifying numbers, location, size (all as more
fully shown on the Plat), and the undivided percentage interest
of each unit owner in the common elements and common expenses
(the "Percentage Interest") appurtenant to each Unit. The
location of the common elements to which each Unit has access are
sho#n on the Plat.

Section 2.3, Unit Boundaries. Each Unit consists of the

space within the following boundaries:

(A) Upper and lower (horizontal) boundaries. The
upper and lower boundaries of the Unit shall be the following
boundaries extended to an intersection between the vertical
(perimetric) boundaries:

(1) Upper boundary. The horizontal plane of the
bottom surface of the ceiling.
(2) Lower boundarv. The horizontal plane of the

top surface of the undecorated floor.

CONDOMINIUM DECLARATION - Page 2
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(B) Vertical (parimetric) boundaries. The vertical
boundaries of the Unit shall be the vertical plane which includes
the innermost surface of the walls bounding the Unit extending to

“intersections with each other and with the upper and lower bound-

aries.

Section 2.4. Maintenance Responsibilities. Notwithstand-

ing the ownership of various portions of the Common Elements in
the Units by virtue of the foreyoing boundary description, the
provisions of the Bylaws shall govern the division of maintenance
and repair responsibilities between the Unit Owners and the Asso-
ciation.

Article III

Common Elements and Limited Common Elements

SectionVB.l. Common Elements. All parts of and improve-

L s

ments on the property shown and depicted on Exhibit B attached
hereto, excepting the space and improvements designated as being
Units or Limited Common Elements, are Common Elements.

Section 3.2. Limited Common Elements. The Limited Common

Zlements are as shcwn on Exhibit B attached hereto. A portion of

the Limited Elements have been set aside and reserved for parking
spaces. Declarant reserves the right to assign these parking ﬁ
spaces as Limited Common Elements for the exclusive use of cer-

tﬁin Unit Cwners to whose Units those patkiné spaces shall become

appurtenant.

&
¥
7
4
3
=
s
i
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Article IV 51

Occupancy and Use of Units; Common Elements
and Limited Common Elements

Section 4.1. Use. Each Unit and its related Commor Ele-
ments shall be used only for residential purposes., Each Unit
oﬁner shall uge hie Unit and any related Common Elements in con-
formance with all applicable laws, ordinance, rules and regula-
tions promulgated by any applicable government entity and in
compliance with the Bylaws and rules and regulations promulgated
by the Asﬁociation.

Section 4.2. Marketing. Declarant may use any Unit owned

by the Declarant for promotional, marketing or display purposes
or from using any appropriate portion of the Common Elements for
closing of sales on condominium Units., Declarant further
reserves the right to maintain on the Property such advertising
8igns to advertize the Condominium as may comply with applicable
government regqulations, which may be placed in any location on
the Property and may be relocated or removed, all in the sole
discretion of Declarant.

Article V

Easements

Section 5.1. Unit Owners. Each Unit owner is hereby

granted a non-exclusive Easement in Common with all other Unit

owners appurtenant to each Unit for ingress and egress through

CONDOMINIUM DECLARATION - Page 4
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5G2245
all Common Elements, subject to such reasonable rules, regula-
tions and restrictions as may be imposed by the Unit Owners
Association.

Section 5.2. Declarant. Declarant reservas to Declarant

and its managing agent or any other person authorized by the
. Board of Directors, the right of access to any Unit as provided
in the Condominium Act and the Bylaws. 1In case of emergency,
such entry shall be immediate whether the Unit owner is present
at the time or not. The Declarant shall have, possess and retain
an easement throug“ the Common Elements as may be reasonably nec-
essary for the purpose of remodeling condominium Units, to
landscape, improve or install appurtenances to the Property, to
discharge Declarant's obligations, or to exercise Declarant's

special rights,

Section 5,3. Other Easements. Other easements affecting fl‘1;§~
the property are shown on the Plat, Exhibit B."'\')NOME Sheuups ~E’< ¢
Article VI ) ?\w& {Gﬁ\, (¢ ez 80 ¢

Unit Owners' Vote and Liability &3;(4(7 0"“‘3 +° du’d ‘{k
S JL.NM
Section 6.1. Vote. Each Unit shall be allocated one vote (kﬂwc-k
in the Association. Vftl Yiiﬂ

Section 6.2. Unit's Percentage Interest in Common Elements ﬂkg,6(§gibﬁw7

and Percentage Expense Liability. Each Unit shall have a common o Xy

undivided percentage interest in the Common Elements of the con-
dominium and a percentage expense liability for the expenses of

the Association equal to the percentages described on Exhibit C.

CONDOMINIUM DECLARATION - Page 5



Article VII

Amendment to Declaration

Section 7.1. This Declaration may be amended only by an
affirmative vote of at least 67% of the votes of the association.
No Amendment shall create or increase the special Declarant
rights, increase the number of Units or change the boundaries of
any Units, the allocated interests of a Unit or the uses to which
any Unit is restricted in the absence of unanimous consent of the
Unit owners.

Section 7.2. No Amendments to the Declaration may be made
without the prior approval of any institutional lender or lenders
holding first Mortgages encumbering the Units. Unless all Mort-
gagees have given their prior written approval, neither the Unit
Owners Association nor any Unit owner shall change the percentage
interest.or obligation set forth on Exhibit C attached hereto for
any Unit emcumbered by a Mortgage or the Common Elements of any
such Unit, or withdraw the submission of the Property to the Con-
dominium Act.

Article VIII

Right to Lease and Sell Units

Section 8.1. Declarant shall retain title to each Unit not
sold to any purchaser. Declarant retains the right to enter into

leases with any third parties for the occupancy of any such un-

sold Units retained by Declsrant.

CONDOMINIUM DECLARATION - Page 6



Article IX - 503247

Period of Declarant Control

Pursuant to the Condominium Act, Declarant reserves the
right to appoint the members to the Board of Directors to the

-Unit Owners Association during the maximum period allowed under

the Condominium Act.
IN WIZNESS WHEREOF Declaran! has executed this Declaration

this _J§ “aay of Odefe |, 1084.

THE GOMEZ ROAD PROJECT,

a New Mexico Limited Part —
~
By .
—E£. W7 Sargent, Jr., TN
-~ general gg;tngr

“Steven A. Jacksgh, general partner

ACKNOWLEDGMENT

STATE OF NEW MEXICO )
S8.

)
COUNTY OF SANTA FE )

dii’_The forego%nq inscrument was acknowledged before me this
) day of NN, 1984 by E. W. Sargent, Jr., general
partner, on behalf of THE GOMEZ ROAD PROJECT, a New idexico
Limited Partnership.

)

b
A r‘df; otary Public

3: N RY . i
3 I wmy Commission Expires:
L - [ L;’ ~ -
P 1y 3\’ }2‘{?3
¥, T

/g s
o ep wit o

3 " CONDOMINIUM DECLARATION - Page 7



ACKNOWLEDGMENT 503248

STATE OF NEW MEXICO )

N } ss.
COUNTY OF SAKTA FR )

ﬂé The forquL?gJinstrument was acknowledged before me this

ay of , 1984 by Steven A. Jackson, general
pattner, on behalf of THE GOMEZ ROAD PROJECT, a New Mexico

7

tary Publfc

AR TR (N )

SRR e Y e

CONDOMINIUM DECLARATION -~ Page 8
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LEGAL DESCRIPTION
GOMEZ ROAD CONDOMINIUM

A CERTAIN TRACT OF LAND WITHIN THE CITY AND COUNTY OF SANTA FE.
N.M. SHOWN AS "GOMEZ ROAD CONDOMINIUM 612 GOMEZ RNAD". THE PLAT
OF WHICH WAS PREPARED BY GARY E. DAWSON N.M.P.L.S. #7014, DATED
AUGUST 1984. WHICH SAID TRACT MAY BE MORE PARTICULARLY DESCRIBED
AS FOLLOWS:

COMMENCING AT THE MOST NORTHERLY CORNER OF THE HEREIN DESCRIBED
TRACT. WHICH CORNER LIES N 44° 35" 32" W. 45.07 FEET FROM SANITARY
SEWER MANHOLE T3-A:

THENCE S 18° 17° 00" E. ALONG THE WESTERLY BOUNDARY OF GOMEZ
ROAD. 101.60 FEET:

THENCE S 87° 48' 25" W. ALONG THE NORTHERLY BOUNDARY OF ARROYO
TENORIO. 160.01 FEET:

THENCE N 17° 04' 05" W. ALONG THE EASTERLY BOUNDARY OF LANDS
NOW OR FORMERLY JULIAN GARCIA. 68.47 FEET:

THENCE N 75° 55' 29" E. ALONG THE SOUTHERLY BOUNDARIES OF LANDS

NOW DR FORMERLY FRANK AND LINDA RODRIGUEZ, AND NORA NEIMAN, .

152.70 FEET TO THE POINT OF COMMENCEMENT AND CONTAINING 0.299 ACRES,
MORE OR LESS.

TOGETHER WITH ALL EASEMENTS AND RESTRICTIONS OF RECORD
— No AR mEnTS ARE oN&Ecaed —

Exhibic A
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A SURVEY PLAT FOR

COMEZ ROAD CONDORIWIUY

612 GOMEZ RGAD, SANTA FE, NEW MEXICO
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GOMEZ ROAD CONDOMINIUM

Percentage’ Interest
(Common Element Owner-
ship and Expense

Unit No. Sgquare Feet Liability
1 656 : 18.5%
2 589 16.3%
3 589 16.3%
4 589 16.3%
5 589 16.3%
G 589 16.3%

Totai 3,061 100%

Bxhibit C



File No.: NM04423605-SF01 K3S ' ' Policy No.: 32053132

In compliance with Subsection D of 13.14.18.10 NMAC, the Company hereby waives its right to demand
arbitration pursuant to the Title Insurance Arbitration Rules of the American Arbitration Association. Nothing
herein prohibits the arbitration of all arbitrable matters when agreed to by both the Company and the insured. -
[6-16-86, 3-1-90, 6-1-97, 6-1-98; 13.14.5.9 NMAC - Rn, 13 NMAC 14.5.9, 5-15-00; A, 8-29-03]

This policy does not insure against loss or damage (and the Company will not pay costs, attorneys' fees or -
expenses) which arise by reason of:

1.

2.

10.

11.

12.

13.

Rights or claims of parties in possession not shown by the public records.
Easements, or claims of easements, not shown by the public records. / '

Encroachments, overlaps, conflicts in boundary lines, shortages in area, or other matters which would be
disclosed by an accurate survey and inspection of the premises.

Any lien, claim or right to a lien, for services, labor or material heretofore or hereafter furnished, imposed
by law and not shown by the public records.

Community property, survivorship, or homestead rights, if any, of any spouse of the insured (or vestee in
a leasehold or loan policy).

Any titles or rights asserted by anyone including, but not limited to, persons, corporations, governments,
or other entities, to lands comprising the shores or bottoms of navigable streams, lakes or land beyond
the line of the harbor or bulkhead lines established or changed by the United States Government.

Unpatented mining claims; reservations or exceptions in patents or in acts authorizing the issuance
thereof; water rights, claims or title to water.

Taxes or assessments which are not shown as existing liens by the public record.

Taxes for the year 2004, and thereafter.

Sewer maintenance and garbage disposal assessments for the year 2004 and thereafter.

Covenants, conditions, restrictions, terms, provisions and easements contained in Declaration for Gomez
Road Condominium, recorded in Book 503, Page 241 , records of Santa Fe County, New Mexico, but
deleting any covenant, condition or restriction indicating a preference, limitation or discrimination based
on race, color, religion, sex, handicap, familial status, or national origin to the extent such covenants,
conditions or restrictions violate 42 USC 3604(c).

Easements, and rights incident thereto, notes and conditions as shown and or provided for by subdivision
plat recorded in Plat Book 146, Page 017, records of Santa Fe County, New Mexico.

MORTGAGE executed by Melanie Stillion, to America's Wholesale Lender, dated August 24, 2004, filed
August 24, 2004, at 3:28 PM, as Document No. 1343255, in the Office of the County Clerk of Santa
Fe County, New Mexico, securing the sum of $150,000.00.



Return to First American Title Insurance Company
File No. 765733-SF01 MWB

WARRANTY DEED

Charles M. Hunt and Dulce E. Hunt, hushand and wife, for consideration paid, grant(s) to Christine L.
Wiltshire an unmarried woman whose address is 612 Gomez Road #5, Santa Fe, NM

87501, the following described real estate in Santa Fe County, New Mexico:

Unit 5 of Gomez Road Coendominiums, created by the Condominium Declaration for Gomez Road
Condominiums, recorded in Book 503, page 241, and as shown on plat filed in Plat Book 146, page
017, recorded in the office of the County Clerk, Santa Fe County, New Mexico.

Subject to patent reservations, restrictions, and easements of record and taxes for the
year 2006 and subsequent years.

with warranty covenants.

WITNESS my/our hand(s) and seal(s) this March 22, 2006.

Charles M. Hunt

Ndee &, Yr?-

Dulce E. Hunt

ACKNOWLEDGEMENT FOR NATURAL PERSONS
State of New Mexico )
)8
County of Santa Fe )

This instrument was acknowledged before me on the March 22, 2006, by Charles M. Hunt

My commission expires: /I . { . D ﬁ Notary P@;Iic OFFICIAL SEAL
MARGARET BERTRAM
o NOTARY PUBLIC
. ATE
Acknowledgement for Representativ n e | EWMEXICO
M—"——"—-v—-—
State of New Mexico )
)§
County of Santa Fe )
This instrument was acknowledged before me on , by as
of . @ NM corporation, on behalf of said corporation.
My commisslqn .expl,rps Notary Public
1Y

UARRANTY DEED

COUNTY OF SANTA FE ) PAGES: 1

STRTE OF NEW MEXICO ) ss

I Hereby Certify That This Instrument Was Filed for
g Record On The 23RD Day Of March, R.D. , 2086 at 10:45
And Was Duly Recorded as Instrument # 1425473
N
o "2(\ ’?//_-‘Es?\ex\ :‘ Of The Records Of Santa Fe County
l

OUNTY We
i Q Uitness My Hand And Seal OFf Office

. < VYalerie Espincza

e : Depu m%’ % County Clerk, Santa Fe, NN

K

9002762760 HIeT2 248
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Plat of Boundary Survey prepared for
The Heirs or Devigees of Lena F. Rodriguez

and
Rudy Rodriguez and Jufle Rodriguez b

BOUNDARY SURVEY OF PROPERTY LAST DESCRIED ON OEED FILED iV
e SANTA FE COUNTY CLERK MISC. BOOK 315, PAGE 6|
SAID PROPERTY LABELED PARCEL 1 BY THIS eROPERTY FOR

X ey % o0t IDENTIFICATION PURPOSES ONLY

PARCEL 1 LIES WITHIN THE SANTA FE GRANT
B v PROJECTED NWI/4 SECTION 25, TI7N, RGE, NMPM
At wemy n_cwito PARCEL 1 1S LOCATED AT 1433 PASEQ DE PERALTA, IN THE CITY OF SANTA FE
e COUNTY OF SANTA FE. STATE OF NEW MEXICO

ADDRESS: Y _OF SANTA FE PUBLIC NOTICE
1437 PASCO DE PIRALTA

W/ o F. GEVER THIS SURVEY 15 BASEQ ON THOSE RECORDED DOCUMENTS HOTED HEREGH. CITY OF SANTA IE STAFF
AR MUST APPROVE ALL DOCUMENTS SUBMITIED WATH AN APPLICATION FOR A BUILDIHG PERMIT AND MAY
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AT LANTERCE TUIOT TIONAL N NATURE AND IS HOT A SURVEY OF ADJOINING PROPERTES.
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INSTRAIDIT HO. 1670,926 6. OATE OF FIELD SURVEY; OCTOBER 27, 2015.
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1. METES AND BOUNDS PROPERTY DESGRIPTION ON WARRANTY DEFD FILE(

0~ Mv{v POMT COMPUTED
SEPTIMBER 27, 1874, IN MISC. BODK 315, PAGE 687, AS DOCUMENT o 368,903, T SET

XIlT | e

2. METES AND BOUNDS PROPERTY DESCRIPTION ON WARRANTY DEED FLED ON
MARCH 4, 1993, IN MISC. BOOK 902, PAGES 537538, AS DOCUMENT NO. B05.812

INDEXING INFORMATION FOR COUNTY CLERK
HD. FOR TRACT A IS 1-054-098-043-095.
NO. FOR TRACT D AND G IS 1~054-038-042-492.
OWMER: FRAKK A. RODRIGUEZ AND LENA f. RODRIGUEZ
WARRANTY DEED LUSC. BOOK 315, PAGE 687
LOCATION: TRACT A, B, C AND DRIVEW
PLAT BODK 68, PAGE 003, DN 433.492
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Tus ey 15 0% RECORDE 3
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BOb i, PAGE D17, NS, DOGUMENT NO. $53,385.
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Caitlin Craft Dupuis

COMEAU, MALDEGEN, TEMPLEMAN & INDALL, LLP

Attorneys at Law

Coronado Building, 141 E. Palace Avenue G. Stanley Crout
Post Office Box 669 1937-1987

Santa Fe, New Mexico 87504-0669
Telephone (505) 982-4611 Charles D. Olmsted
Facsimile (505) 988-2987 1925-1991

Direct Number: (505) 216-3050
mcomeau@cmtisantafe.com

June 24, 2016

Hand Delivered

Lisa D. Martinez

Land Use Director
City of Santa Fe

Land Use Department
200 Lincoln Avenue
Santa Fe, New Mexico

Re:

Rudy A. Rodriguez Appeal — Gomez Fence — Case No. 2016-45

Dear Ms. Martinez:

Enclosed are Appellee’s Pr_e-Héaring Submittals in the above-referenced matter.
Sincerely,

iy il

Michael R. Comeau

MRC/sad

Enclosures

cc: Kurt Sommer, w/encl.
Hand Delivered

cc: Zachary Shandler, w/encl.
Hand Delivered

KAGOMEZ ROAD CONDOMINIUM ASSOCIATION, 2054-00\LetterstMRC Letter to Lisa Martincz_6-24-16.doc
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CERTIFICATE OF SERVICE

I hereby certify that on June 24, 2016, a true and correct copy of Appellees’ Submittals

was served on Appellant’s counsel of record, Kurt Sommer, via hand delivery,

’ hael R/Comeau




WITNESS LIST

1. Melanie Stillion, Gomez Road Condominium Unit Owner

2. Christine Wiltshire, Gomez Road Condominium Unit Owner



DECLARATION OF M,t’;\mia %A\ “‘w\

I hereby declare and affirm that the Statement attached to this Declaration was given by

me on June -}ff 2016, and that the Statement is true and correct under penalty of perjury under

the laws of the State of New Mesxico. : - '

o

By ~~ ' _
Date. {3V [,




Melanie Stillion
612 Gomez Road, #1
Santa Fe, New Mexico 87505

June 24, 2016

To Whom it May Concern:

| have been an owner in the Gomez Road Condominium Association since 2004, and have lived there
continuously from August 2004 to the present day. In the 12 years that | have been in residence,
there has not been access from 612 Gomez Road to 1433 Paseo de Peralta at any time.

Qur title insurance says nothing about an easement to adjacent properties. Our deeds say nothing of
an easement to adjacent propetrties. Our recorded plat refers only to “Common Element and Utility
Access Ingress and Egress”. That is, Common Element for all condo unit owners at 612 Gomez Road
o access, versus Limited Common Element, which is for each condo unit to privately access.

The new owner, Rudy Rodriguez's, construction crew abruptly arrived in the Fall of 2015. They began
using our driveway everyday, blocking access to units 4 and 5 of Gomez Road Condo Association. It
is illegal to assume use of a 30 year old expired easement with no due process. We went through
proper channels to get a City of Santa Fe building permit and Historic Review permission to build a
coyote fence on our propetty line to protect our property.

Through the appeal process that Mr. Rodriguez put into motion regarding the fence on our property
line, I recently iearned that there was an old lawsuit, suing for access from Gomez Road to the
backyard of 1433 Paseo de Peralta. This easement has not been used since the early 1980's.
Current GRCA owners all purchased our properties, as did previous owners, believing that no one
other than GRCA owners had access to our properly. Nothing about this lawsuit was disclosed to us
at any time, and we had no reason to imagine anyone else had access. No one has used our
driveway until Rudy Rodriguez's construction crew arrived in the Fall of 2015.

We have lived peacefully together, enjoying our quiet community. If Mr. Rodriguez is allowed to
develop this single family home into 3 apartments, and reclaim this easement, abandoned over 30
years ago, our quality of life will be forever changed. The burden on our property will increase
exponentially, creating a very congested parking situation. There is not room at 1433 Paseo de
Peralta for 3 housing units to park or turn around. There will be traffic overfiow onto our property and
onto the sireet in front of our driveway to make up the space.

For Mr. Rodriguez, this is strictly a commercial enterprise. He has no concern for the quality of life for
the neighbors. For me, this is my home, and | worked hard through the recession to keep it. I don't
have the resources to buy a different house and am not about to sell. For the Board to re-instate this -
~ tong abandoned easement in service of high density, for profit, housing over my rights as an
established property owner, would fail to protect the quality of the neighborhood as a historic zone.

Respectiully,

27 N\

Melanie Stillion



pecLaration o NSt [0 e N

I hereby declare and affirm that the Statement attached to this Declaration was given by

me on Juneo?ﬂ, 2016, and that the Statement is true and correct under penalty of perjury under

the laws of the State of New Mexico. /H;

Date \/M\K’,QOM 201 (g




Christine Wiltshire
612 Gomez Road #5

Santa Fe, NM 87505

June 24, 2016

To whom it may concern

Dear Madam/ Sir,

I purchased my condo 11 years back and raised my daughter there. The prior owner
of 1433 Paseo de Peralta, Lena Rodriguez was frequently in her back yard
gardening. My daughter as a toddler and I would go over and help Lena with yard
work for she was getting on in years, and I believe in good neighborly relations. She
would tell me stories past of when she was younger and had beautiful gardens in
her back yard. Lena felt sad that she did not have the strength to keep such gardens
anymore and care of the area had become pulling and cutting trees down in her
yard. The weeds and years had overtaken. She invited me and my daughter to play
in her yard anytime and was always very thankful for the help. Lena’s garden is
where the new owner Rudy is planning on putting his parking lot.

My condo unit directly borders by connection of the driveway into Lena’s gardens
gone by. In all my years at Gomez Rd, I have quietly enjoyed the neighborhood and
the property. Never has the Gomez Condo Association’s driveway been used to
access the Paseo property until recently when Rudy acquired it. |

About 9 months ago all of a sudden there are 6 construction trucks parked in Lena’s
garden, in our parking spaces and blocking mine and my direct condo neighbor’s
access to our properties. 1 was very surprised for I there was not a construction
permit posted and had never experienced an adjoining property use our driveway.
My purchase doc’s listed the driveway as an easement for condo owners only and
all title doc’s had no other easements recorded.



We as a Condo Association had a meeting about this use of our drive and property
illegally. We decided the best course of action was to go through the proper Historic
and City permitting process to build a fence to fix this new problem we had never
experienced. We obtained the legal permit after 3-4 months of going through the
proper channels and steps to build our fence.

We did notice a red tag on Rudy, the new owner’s property about 4 months ago and
all his construction trucks were now parked on Gomez Road and the workers were
walking up our driveway to continue construction on the house. Rudy was red
tagged and never stopped construction to this day. 8 to 9 months of construction %
of it being red tagged without stopping. Part of the exterior of the house was
demolished and most of the work was and is being done inside illegally, without
permit or inspections. Rudy has shown total disrespect for the proper permitting
requirements of historic Santa Fe and Gomez Condo property verses his.

I implore you to find in our favor of following the law and proper procedures and
extensive history with the property over someone who has recently purchased a
historic property that has not followed procedures and plans to overburden the
neighborhood with tiny rentals. Use of our driveway for rentals does not make any
sense for Rudy has his own driveway and the parking would be a nightmare. There
is no room for it. His tenants would be backing directly into Gomez Condo parking
spaces. His plan would overburden our driveway and land that has historically
been used exclusively for us would be greatly devalued.

Please accept my honest account.

Warm regards,




DECLARATION OF _\ N V)E N
I hereby declare and affirm that the Statement attached to this Declaration was given by
me on June?/, 2016, and that the Statement is true and correct under penalty of perjury under

the laws of the State of New Mexico.

By G)\QWW

Date:— S one QY I,;”ZOIL




Randy Nieman
608 Gomez Road
Santa Fe, NM 87505

June 24,2016

" To Whom it May Concern:

My name is Randy Nieman. My family has owned the property at 608 Gomez Road since 1933. Our
property is adjacent to both 612 Gomez Road and 1433 Paseo de Peralta. I have used the address as
my primary residence since 1984. Although I travelled quite a bit from 1984 until 2003, I would spend
time in between traveling adventures in Santa Fe, New Mexico. Since I became a full time resident of
608 Gomez Road in 2003, I have truly enjoyed my stay here, living in peace.

Concerning access to the Rodriguez property, personally, I saw Mrs. Rodriguez being dropped off on
Gomez Road by her daughter after church a few times, and she would walk along our fence to her
property, but as far as remembering any cars driving along the Southern part of our property, I do not
recall that. I do believe that the cars and visitor's vehicles were always parked on the north side entry
to Mrs. Rodriguez's house.

Lastly, I do believe that increased vehicle traffic and increased density occupancy levels will negatively
change the quiet, quaint Santa Fe charm of grandma's house and our neighborhood.

Sincerely,

Randy Nieman



1 hereby declare and affirm that the Statement to this Declaration was given by

me on JuneQo), 2016, and that the Statement is true and correct under penalty of perjury under

the laws of the State of New Mexico.
@%\q\
By .

Date: \




MARY E. POUGIALES

448 Ignaclio Boulevard, # 191
Novato, CA 94949
{415) 883-4949

weaver94949@vahoo.com
June 21, 2016
Re: Abandonment of Claimed Easement at 612 Gomez Road
To‘\:"Whom It May Concern:

I have recently learned that a developer in Santa Fe is seeking to reanimate a long
abandoned easement through the parking and driveway area that services 612 Gomez
Road. I am writing as a former owner of Unit 2 at this complex from the Fall of 2002 to
January, 2009, to report my knowledge of the use of the driveway and parking area
during that seven year span.

Unit 2 was a second home for me, my primary residence being in Novato, California.
During most of the seven years that I owned the unit, I rented it for five months every
year to the Santa Fe Opera and their librarian, Laura Conrad, who lived there full-time. 1
lived there for stretches of up to 3 weeks, and also opened the home to the use of family
and friends when I was not there.

My own observations, and those described by my tenant and family members, are
consistent. I have never observed any usage of the driveway and/or parking spaces by
anyone other than residents of 612 Gomez Road and their invitees. I never observed any
neighboring owner or any of their invitees using the driveway or parking area. The
driveway and parking area at 612 Gomez Road always appeared to be dedicated to the
exclusive use of the 612 Gomez Road tenants. I also observed that all properties
bounding on 612 Gomez had their own, separate access roads that did not require they
use the driveway and parking area used to access 612 Gomez Road.

Very truly yours,

\

Mary

10



DECLARATION OF Lo wro Convad

I hereby declare and affirm that the Statement attached to this Declaration was given by

. me on June&j, 2016, and that the Statement is true and correct under penalty of perjury under

the laws of the State of New Mexico. R

“Piate: T ne QU /Dot

11



Laura Conrad
3780 82nd Avenue Circle East, #106
Sarasota, Florida 34243

June 18, 2016
To Whom It May Concern:

My name is Laura Conrad and although | am not a year-round resident of New Mexico, | have
spent the last fifteen summers, at three months each, in Santa Fe as a seasonal employee with
The Santa Fe Opera. Through the Santa Fe Opera’s housing department, | have had the
pleasure of staying at 612 Gomez Rd for 13 of the 15 years I've been here. | was a summer
resident of #2 from 2004-2010; and since then, from 2011 until the present, have resided in #6.

I have requested to stay at 612 Gomez Road year after year because of the quiet and safe
neighborhood, respectful neighbors, and proximity to amenities. Because | am only in Santa Fe
for three months each year, | take advantage of my time here— | am often up early to go hiking
or biking, and my work requires me to work nights, therefore it is not unusual for me to arrive
back well after midnight or later. During this time | have never observed any usage of the
driveway and/or parking spaces by anyone other than residents of 612 Gomez Road and their
guests. With each adjacent property owner having their own access to their residence, | have
not witnessed any usage of the property at 612 Gomez Road by neighboring owners or their
tenants,

Sincerelyf,..

ST ,,,,,.l:'aura«.eoﬁr.ad O L S8 e T R B e Wt S LS gty RS by e R e g e o

12



DECLARATION OF }ﬂ-r DAL INAS

I hereby declare and affirm that the Statement attached to this Declaration was given by
me on June [Z, 2016, and that the Statement is true and correct under penalty of perjury under

the laws of the State of New Mexico.

Date: (o« |F < [ (~)

13



June 18, 2016
To whom it may concern:

I have been an owner in the Gomez Road Condominium Association since
September of 2003. Our drive way was created for residences in the compound at

612 Gomez Road, with easement only for utility and communal condominium use in
units 1-6.

Since that time, I have never seen anyone that did notlive at 612 Gomez Road use
our driveway. There has never been a need for any property owners in the area to
use our driveway to access their property with a vehicle using our driveway. They
all have their own address and access from neighboring streets.

Regards, '

14



DECLARATION OF - DA M| J\)\ A ATT
I hereby declare and affirm that the Statement attached to this Declaration was given by

me on June _Z._L}, 2016, and that the Statement is true and correct under penalty of perjury under

the laws of the State of New Mexico.
By W

Date:___ 20 Oﬁma 20
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20 June 2016

Jamy Myatt
612 Gomez Road # 6
Santa Fe, NM 87505

To Whom it May Coneern:

My name is Jamy Myatt and I have been an owner of a unit in the Gomez Road Condominium Association
since 1988. I moved to 612 Gomez Road in 1987 and shortly thereafter bought the condo I was living in,
Unit #6. Ilived there continuously from January of 1988 until December of 1992. Since then, I continue to
make regular visits to stay in the compound for extended periods, several times a year.

In the history of my residency at 612 Gomez Road, there have always been fenced or walled boundaries
between neighboring properties to the north, west and south, all which have their own established,
independent driveways and corresponding addresses on different sireets. Our entire driveway was created
and has always been used exclusively for the residents and guests of 612 Gomez Road only, units 1-6. There
has never been anyone else using the driveway property other than the Gomez Road condominium unit
owners and their guests. The use of the easement aligned with our driveway at 612 Gomez Road was clearly

specified on our original plat as designed for utility access and communal condominium space for unit
residents only.

Having had a significant presence there for almost 30 vears, I would have observed any other use of the
driveway, especially as my unit is upstairs and has a view of the entire compound. There would never have
been a need for neighbors to use our driveway to access their property, because all properties in proximity
have their own addresses and corresponding driveways with independent access from their addressed
streets, on, for example Paseo de Peralta, Gomez Road and West Gomez Road.

Any neighbor using the driveway of 612 Gomez Road would be, in effect, going through the front yard of our
fenced property in order to access their backyard or side yard rather than using their own existing driveway
officially designated for access to their property. Any neighbor's plans to overdevelop a tiny house on Paseo
de Peralta intending to use our front yard for their driveway, access and parking is unsustainable and
illegal. Please help us protect the little space we have that was designed specifically for our peaceful, small
(and already rather erowded) community. Thank you.

Sincerely,

16















96v°L: ) 19leds

N

SUEID P SUV [RBUOPISeY OV

oe/npsz

Apwey - sidpini (ov){and) ‘ezy
se/npiz Awed - aidpinin (and) 12y,
og/npz} Anwea - eidping (and) ‘2 |
oempg Mjwed - sidpingg (and) ‘ol
dejmpg punodwod ov8oY ‘804
9empg pUNodwod JVSJY ‘s9Y D

2e/npg
-4 Aguwied - 3iBuis 5 ‘{and) (1) ‘24

. oE/npg-§ Ayuie4

~ajBuis 9d {0v) (and) ‘L) 'sa
Jeinpy Awed - 3Bus by

oe/npg Ajjwed --sjfuls (and) ‘e D

oMmpz |
Apwied - 81Bus (v} (and) {La) 2y | w

-ogjnpl Alwe -aBS (And) 1y D

[eRUaRISIY [BINY HY E
Buoz
1Ay 24 BjURS %

sauoz.1ea|) Hoduy

sjaaed B

sfeqe] SSaIppy ying +

spuny Ao \\ :

pusafhan

035V

NS

ZAWOD

21998

‘NOLLYOIAYN "H0O4 d3sn 39 Ol LON S! dvin SIHL '9(gel|s) ssimisyjo
10 JuslIND ‘sjeInooe 9 Jou Aew Jo Aew dew siyy uo seadde el sieAe| ejeq ‘Ajuo @oualajal
{esousb 1o} s1 pue ayis Buiddew jausayu| palelausb tosn e s dew sjy.

sy O

o £jiies Jo 41D

94 ejueg jo A)H g a&% é




STREET ADDRESS

. . +
200 WEST MARGY STREET MAILING ADDRESS ' :
SUITE 129 : POST OFFICE BOX 1984 ° t 505,982:4676 www.SommerUdall.com
SANTA FE, NM 87501 SANTA FE, NM 87504-1984 f 505.988.7029  Sommet; Udall, Sutin, Hardwick & Hyatt, P.A.
Kimball R, Udall Kurt A. Sommer Joseph P, Walsh Of Counsel to the Law Firm
Eric M. Sommer Jeremy R. Jones Patrick D. Barry Robert P. Worcester
Jack.N, Hardwick Mark Kriendler Nelson Lisa G. Adelman Janet McL. McKay
Cullen Hallmark Jacqueline Berg Brian Parrish 1. Michael Hyatt

Joseph A, Sommer
(1922 - 2006)

June 20, 2016

Via Hand Delivery and
Email daesquibel{@santatenm.gov

Dan Esquibel

Senior Land Use Planner
City of Santa Fe

200 Lincoln Avenue

Santa Fe, New Mexico 87501

Re:  Appeal Case Number 2016-45 — Gomez Road Condominium Association
Dear Dan:

On behalf of our client, Rudy Rodriguez, enclosed is the Affidavit of Mailing for the referenced
appeal.

Please let us know if you require any additional documentation in connection with this request.

Very truly }ours,

Kurt A. Sommer

KAS:Iga

Enclosure

cc: Rudy Rodriguez
Michael Comeau, Esq.

13778-001




NOTICE AFFIDAVIT
14-3.1(H)

Project Name: Gomez Boad  Conglomiaima  AcsSociatipn

Project Location: (P08 6‘0 mer R A Qé(\j\a‘ tﬁ_,« A M Q750/
Case Number(s): 20 Y S~

Atpetlee, M5 Con s ee Wi TSR0 e, 12 Gomer St
I hereby certify that the attached Notice was mailed to preperty-owners, snan%s—-and-registefed-nmghbtfrhood %

associations-within 300 feet of the-propesed-projectsite. Notices were mailed on [0’ )5~ / Io . SI:NM.{
20 b . s

| hereby certify that the attached Notice was sent via email to registered neighborhood associations within 300

feet of the proposed project site. Notices were emailed on , 20

I hereby certify that the subject property was posted with a sign provided by the City on
, 20 . The sign was placed in a prominent position in public view, according to

instructions provided by Land Use Department staff.
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NotaF.y‘- Public
My Commission Expires: 97{ b/’ (
1
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129 N.M. 134
Court of Appeals of New Mexico.

Rebecca SITTERLY, as Conservator for Emily
Seten, Plaintiff—-Appellee,
v.
Muriel T. MATTHEWS, as Trustee for the Muriel
T. Matthews Trust,
Defendant/Counterclaimant—Appellant.

No. 1<I),577.

March 7, 2000.

Certiorari Denied, No. 26,258, April 27, 2000.

Conservator for servient estate owner brought action
against trustee of dominant estate owner, seeking to
vacate an easement for ingress and egress to rear portion
of the dominant, residential parcel. The District Court,
Bernalillo County, Susan M. Conway, D.J., terminated
the easement. Trustee appealed. The Court of Appeals,
Pickard, C.J., held that: (1) settlement agreement in earlier
litigation to cancel servient owner’s transfer of servient
parcel to dominant owner did not release claims relating
to the easement; (2) easement by necessity for ingress and
egress became a nullity when dominant owner obtained
another means of ingress and egress; and (3) dominant
owner clearly and unequivocally intended to abandon the
easement.

Affirmed.

West Headnotes (15)

[ Appeal and Error

@=Cases Triable in Appellate Court
Whether a contractual provision is ambiguous is

a question of law, which the appellate court
reviews de novo on appeal.

6 Cases that cite this headnote

EXHIBIT

WESTLAYW  © 2018 Thomson Reut

{21

3]

[4]

Evidence
$=Receipts and releases

Agreement settling servient estate owner’s
lawsuit to cancel the transfer of servient parcel
to dominant estate owner based on allegations of
fraud and undue influence, and releasing any
claims that might develop “from the facts or
issues involved in this lawsuit,” was ambiguous
as to whether the release included claims
relating to the access easement, so that extrinsic
evidence of surrounding circumstances was
admissible, where the agreement did not make it
clear what facts or issues were involved in the
lawsuit.

1 Cases that cite this headnote

Release
#=Release of specific indebtedness or liability in
general

Evidence that servient estate owner, in
agreement settling lawsuit to cancel transfer of
servient parcel to dominant estate owner based
on allegations of fraud and undue influence,
referred to the access easement only for purpose
of ensuring she received same description of
property that dominant owner had taken, and
that she had not known at time of agreement
where easement was located, supported finding
that the agreement, which released any claims
that might develop “from the facts or issues
involved in this lawsuit,” did not release claims
relating to the easement.

Cases that cite this headnote

Appeal and Error
&=Province of trial court
Appeal and Error
$=Province of trial court

Appellate court, when considering a substantial
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15]

16]

[7]

18]

evidence claim, may not reweigh the evidence
and reassess the witnesses’ credibility.

1 Cases that cite this headnote

Easements
#=Questions for jury

The issues of whether the underlying purpose of
an easement created for a particular purpose has
ceased to exist and whether an easement has
been abandoned are questions of fact.

1 Cases that cite this headnote

Appeal and Error
&=Substantial evidence

Appellate court reviews factual questions for
substantial evidence.

2 Cases that cite this headnote

Evidence
&=Sufficiency to support verdict or finding

Substantial evidence is relevant evidence that a
reasonable mind would find adequate to support
a conclusion.

5 Cases that cite this headnote

Appeal and Error
&=Cases Triable in Appellate Court

Appellate court reviews the trial court’s
conclusions of law de novo to determine
whether the trial court correctly applied the law
to the facts.

9]

{10]

[y

(12]

3 Cases that cite this headnote

Easements
#=Termination in General

An easement created to serve a particular
purpose terminates when the underlying purpose
for the easement ceases to exist.

1 Cases that cite this headnote

Easements
&=Cessation of necessity

Easement was implicitly reserved for purpose of
ingress and egress as matter of necessity, as
element for determining whether easement was
later terminated by cessation of the purpose,
where rear portion of the dominant, residential
parcel would have been completely inaccessible
without the easement across the servient parcel.

Cases that cite this headnote

Easements
g=Sufficiency of words of conveyance in
general

Easement of necessity for ingress and egress
was not transformed into an easement by grant,
where conveyance of servient estate by tax deed
did not expressly reserve an easement for
ingress and egress, though later conveyances
contained easement descriptions.

1 Cases that cite this headnote

Easements
g=Cessation of necessity
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Easement by necessity for ingress and egress to
rear portion of dominant, residential parcel
became a nullity when dominant estate owner
obtained another means of ingress and egress.

1 Cases that cite this headnote

(3l Easements

&=Abandonment or Nonuser

The owner of the dominant property may
abandon the right to an easement.

1 Cases that cite this headnote

(14] Easements

g&=Abandonment or Nonuser

In order to abandon an easement, the dominant
owner must evince a clear and unequivocal
intention to do so.

2 Cases that cite this headnote

st Easements

&=Abandonment or Nonuser

Dominant owner clearly and unequivocally
intended to abandon easement for ingress and
egress to rear portion of the dominant,
residential parcel, where owner purchased an
adjoining property that afforded safer and more
convenient and direct access and owner allowed
the easement to be obstructed for many years.

2 Cases that cite this headnote

Attorneys and Law Firms

*%872 *135 Kim E. Kaufman, Rebecca Sitterly,
Albuquerque, for Appellee.

Peter H. Johnstone, Law Office of Peter H. Johnstone,
Albuquerque, for Appellant.

OPINION

PICKARD, Chief Judge.

{1} Rebecca Sitterly (Sitterly), as conservator for Emily
Seten (Seten), filed suit against Muriel T. Matthews
(Matthews), as Trustee for the Muriel T. Matthews Trust
(Trust), to vacate an easement on Seten’s property that ran
in favor of the Trust’s property (Matthews Property). At
trial, Sitterly argued the easement for ingress and egress
should be vacated because (1) the purpose for the
easement ceased to exist when the Trust obtained another
means of accessing the Matthews Property and (2) the
Trust abandoned the easement not only by failing to use
it, but also by erecting, or allowing Seten to erect, a fence
that made it impossible to use.

{ 2} Matthews counterclaimed that Sitterly, by filing
suit against her, was in breach of contract because
Matthews and Seten had previously executed an
agreement whereby each party allegedly agreed to not sue
the other over any dispute concerning their respective
properties. On the easement issues, Matthews argued that
(1) the cessation of purpose doctrine does not apply in this
case because the easement can still be used for **873
*136 the purpose of ingress and egress and (2) the
easement has not been abandoned, but merely neglected
or temporarily suspended.

{ 3} The trial court denied Matthews’ counterclaim on
the ground that the parties did not intend to bar this
lawsuit, which involves an easement dispute, by agreeing
to resolve the prior dispute, which involved a property
transfer allegedly effectuated by fraud and undue
influence. The trial court terminated the easement on both
grounds set forth in Sitterly’s complaint. We affirm.

BACKGROUND

{ 4} The property at issue (Nuanes Property) originally
belonged to the Nuanes family. The Nuanes Property was
bounded on its north, east, and south sides by other
residences, and it was bounded on its west side by a
public street (San Pasquale). At some point, the Nuanes
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family split its property into a north parcel (now the
Matthews Property) and a south parcel (now the Seten
Property), both of which contained houses occupied by
Nuanes family members. The house fronts were located
very close to San Pasquale, so the Nuaneses had to park
their vehicles in the backyards of their respective parcels.

The diagram below shows the location of the properties.

f"i\i"-l

1 DTsL L e Praﬁmﬁ

Pegen
19t Biroet S omsg - Wy
KLY bt gy FUEIRES I Tent il pesans

Heten
§ {Seton Properiyy

s

{ 5} At the time when the Nuanes family split their
property into two parcels, the backyard to the north parcel
could only be accessed from San Pasquale. The San
Pasquale access-way required the north parcel’s owners to
travel along the south side of the residence on the south
parcel, across the backyard of the south parcel, and into
the backyard of the north parcel (see diagram). Although
the San Pasquale route was inconvenient, the Nuanes
family used it to access the backyard of its north parcel as
a matter of necessity.

{ 6} In the 1940s, the Love family obtained the south
parcel by tax deed. The tax deed did not expressly reserve
an easement for ingress and egress across the south
parcel, but the Nuaneses continued to use the San
Pasquale route to access the north parcel.

{7} 1In 1961, the Love family transferred the south
parcel to Seten’s trustee. The deed reserved a 12—foot
easement across the south parcel for ingress and egress
for the benefit of the owners of the north parcel who were
still the Nuanes family. In furtherance of this transfer, the

Hary Fasquale Accass-A7ayr

4 R L et Pr@pq'tv} o
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Love family brought suit against the Nuanes family and
others to vacate any existing easement on the south
parcel.

{ 8} In 1962, the trial court entered an amended and
modified final decree in which it imposed a 12-foot
easement, for ingress **874 *137 and egress, in favor of
the Nuanes family. Four years later, the Nuanes family
brought a quiet title suit against several parties, including
Seten’s trustee. The district court affirmed the decree it
had entered in the 1961 Love lawsuit.

{ 9} In 1988, Seten, who was 87 years old and of
questionable competence, transferred the Seten Property
to a person who two years later conveyed it to the Trust.
In August 1990, the Trust purchased the Matthews
Property for the purpose of comverting the residence
located on it into apartments. One month later, the Trust
purchased the property to the east side of the Matthews
Property (19th Street Property) for the purpose of
providing its apartment tenants with easier, safer, and
more convenient access to the Matthews Property. After
the Trust purchased the 19th Street Property, the

WESTLAW  © 2018 Thomson Reuters. No claim to original U.S. Government Works. 4



Sitterly v. Matthews, 129 N.M. 134 (2000)

2 P.3d 871, 2000 -NMCA- 037

Matthewses and their tenants exclusively used the 19th
Street access-way for ingress and egress to the backyard
of the Matthews Property.

{ 10} In late 1991 or early 1992, Muriel Matthews
erected, or permitted Seten to erect, a fence between the
Matthews Property and the Seten Property. The fence
completely blocked the easement, making it impossible
for vehicles to ingress and egress from the Seten Property
to the rear of the Matthews Property. At the time the fence
was erected, the easement had no longer been needed or
used for more than one year because of the more
convenient, less circuitous route provided by the 19th
Street access-way.

{ 11} In 1994, the Trust transferred the Seten Property
by deed to another trust. Later that year, a conservator
was appointed for Seten, and he filed suit on Seten’s
behalf against various Matthews entities in order to cancel
Seten’s transfer to the Trust on the grounds that it was
procured by fraud and undue influence. This lawsuit was
settled (1995 Agreement) three months later. Under the
terms of the 1995 Agreement, the Seten Property was
returned to Seten. The signatories to the 1995 Agreement
specifically and mutually released each other from any
claims which have or may develop “from the facts or
issues involved in this lawsuit.” Sitterly acted as the
conservator’s legal counsel in this matter.

{ 12} In 1996, Sitterly was appointed to serve as Seten’s
conservator at a conservatorship proceeding. In 1997,
Sitterly filed suit in order to extinguish the easement
because it reduced the value of the Seten Property.

DISCUSSION

I. PRIOR RELEASE

{ 13} At trial, Matthews asked the trial court to dismiss
Sitterly’s complaint on the ground that by signing the
1995 Agreement, Matthews and Seten had agreed to not
sue each other over any dispute concerning their
respective properties. The trial court denied Matthews’
request on the ground that the parties did not intend to bar
the instant lawsuit, which involves an easement dispute,
by agreeing to resolve the earlier dispute, which involved
a property transfer allegedly effectuated by fraud and
undue influence.

{ 14} On appeal, Matthews claims the 1995 Agreement
is unambiguous and thus argues that the trial court erred
when it looked beyond the four corners of the contract
and considered the intentions of the parties. Alternatively,
Matthews claims that if the 1995 Agreement was

ambiguous, the trial court erred by concluding that the
parties, in signing the 1995 Agreement, did not intend to
bar the instant lawsuit.

m ¢ 15} We must interpret the 1995 Agreement, along
with its release provisions, in the same way that we would
interpret any other contract. See Ratzlaff v. Seven Bar
Flying Serv., Inc., 98 N.M. 159, 162, 646 P.2d 586, 589
(Ct.App.1982). Whether a contractual provision is
ambiguous is a question of law, which we review de novo
on appeal. See Mark V, Inc. v. Mellekas, 114 N.M. 778,
782,845P.2d 1232, 1236 (1993).

2 ¢ 16} In the case at bar, the 1995 Agreement is very
broadly worded in that it purports to release the parties
from liability for a vast range of claims and causes of
action. However, it also limits its application to the claims
contained in or developed from the facts or issues
involved in that lawsuit. It is not clear from the 1995
Agreement just **875 *138 what facts and issues were
involved in that lawsuit. As a result, the scope of the
release created by the 1995 Agreement is ambiguous. See
id. at 781-82, 845 P.2d at 1235-36 (concluding that
ambiguity exists when a contract is reasonably susceptible
of different constructions). In order to resolve this
ambiguity, a court may look not only to the language
contained in the 1995 Agreement, but also to the
circumstances surrounding its execution in an attempt to
determine as a factual matter the intent of the parties. See
id.

Bl {17} At trial, Sitterly testified that she did not intend
to address in the 1995 Agreement the easement issue
presented by her complaint in this lawsuit because she
sought only the cancellation of Seten’s transfer in the
1995 Agreement and nothing more. According to Sitterly,
the earlier lawsuit sought relief on the narrow ground that
Leone Matthews had obtained the Seten Property through
fraud and undue influence. According to Matthews’ brief,
“[r]ather than litigate the matter, the parties agreed to
settle the litigation by Leone Matthews returning the
property deeded to her by Emily Seten to the
Conservator....”

{ 18} Sitterly acknowledged before the trial court that
she referred to the easement in the 1995 Agreement, but
she testified that she did so only for the purpose of
ensuring that Seten received the same description of real
property that Leone Matthews had taken in the Seten
Transfer. Sitterly also testified that the easement was so
far removed from her consideration at the time she drafted
the 1995 Agreement that she did not even know where the
easement was located. The trial court found that her lack
of knowledge was reasonable because the easement was
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not clearly described in the deed, and there was no
indication on the property, itself, of the existence of any
casement.

{ 19} Based on Sitterly’s testimony, the trial court found
that the earlier lawsuit sought the return of Seten’s
property and did “not involve any allegation concerning
or issue involving ... the ultimate abandonment of or
cessation of purpose of the easement across the Seten
Property.” The trial court’s finding is supported by
substantial evidence. See Landavazo v. Sanchez, 111
N.M. 137, 138, 802 P.2d 1283, 1284 (1990) (ruling that
substantial evidence is such relevant evidence that a
reasonable mind would find adequate to support a
conclusion).

4l {20} Matthews’ retort is that she also testified at trial
and her testimony reflects her understanding that, in
signing the 1995 Agreement, she terminated “any and all
claims or causes of action that could be brought by
[Sitterly] against [Matthews] in regard to the property....”
We reject Matthews’ claim on the grounds that she
essentially asks us to reweigh the evidence and reassess
the witnesses’ credibility. See Sanchez v. Homestake
Mining Co., 102 N.M. 473, 476, 697 P.2d 156, 159
(Ct.App.1985) (ruling that when considering a substantial
evidence claim, we may not reweigh the evidence or
substitute our judgment for the factfinder). Accordingly,
we affirm this issue.

II. EASEMENT

{21} At trial, Sitterly asked the trial court to vacate the
easement in favor of the Matthews Property on the
grounds that (1) the purpose for the easement ceased to
exist when the Trust obtained another means of accessing
its property and (2) the Trust abandoned the easement not
only by failing to use it, but also by erecting, or
permitting Seten to erect, a fence that made it impossible
to use. See 28A C.J.S. Easements § 119 (1996) (footnotes
omitted) (stating that an “easement granted for a
particular purpose terminates as soon as such purpose
ceases to exist, is abandoned, or is rendered impossible of
accomplishment”). The trial court granted Sitterly’s
request for relief on both grounds set forth in her
complaint. We review each basis for relief in turn.

A. Standard of Review

BUIST T8 ¢ 923 The issues of whether the underlying
purpose of an easement has ceased to exist and whether
an easement has been abandoned are questions of fact.
See Olson v. H & B Properties, Inc., 118 N.M. 495, 498,

882 P.2d 536, 539 (1994) (interpreting the trial court’s
role as factfinder in a cessation **876 *139 of purpose
case); Ritter—Walker Co. v. Bell, 46 N.M. 125, 128, 123
P.2d 381, 383 (1942) (ruling the trial court’s
determination on abandonment of easement issue subject
to substantial evidence standard). We review factual
questions for substantial evidence. See Baker v. Benedict,
92 N.M. 283, 287, 587 P.2d 430, 434 (1978). Substantial
evidence is relevant evidence that a reasonable mind
would find adequate to support a conclusion. See
Landavazo, 111 N.M. at 138, 802 P.2d at 1284.
Additionally, we review the trial court’s conclusions of
law de novo to determine whether the trial court correctly
applied the law to the facts. See Jacob v. Spurlin,
1999-NMCA-049,9 7, 127 N.M. 127,978 P.2d 334.

B. Cessation of Purpose

Bl ¢ 23}  An easement created to serve a particular
purpose terminates when the underlying purpose for the
easement ceases to exist. See Olson, 118 N.M. at 498, 882
P.2d at 539. In a cessation of purpose case, the trial court
must first determine why the easement was created. See
id. If the trial court determines that the purpose no longer
exists, then it may terminate the easement. See id.

1. Purpose

10 £ 24} The trial court determined that the easement in
favor of the Matthews Property was created for the
purpose of ingress and egress as a matter of necessity.
The trial court based its determination on the following
uncontested facts:

3. Both the Matthews Property and the Seten Property
were at one time owned by a common grantor, the
Nuanes family, which purchased the property in 1902,
At some undeterminable time, the property was split
into a north and south parcel, both occupied by Nuanes
family members....

4. The north parcel (now the Matthews Property) had
no access from 19th Street directly to the rear, and had
no car access from San Pasquale except by the
circuitous route of going along the south side of the
residence on the south parcel (now the Seten property),
across the backyard of the south parcel, and into the
backyard of the Nuanes’ north parcel. By necessity, the
Nuanes family used this method of access to get to the
rear of their residence, which otherwise would have
been completely inaccessible.

5. R.E. Love and Dovie May Love obtained the Seten
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Property by a tax deed which did not reserve any
casement for any purpose, but the Nuanes family
continued to use the access way....

{ 25} On appeal, Matthews attacks the trial court’s
finding that the easement was an easement by necessity.
Matthews argues that in 1962, as a result of the quiet title
action filed by the Love family against the Nuanes family
and others, the district court confirmed the easement as an
casement by grant. The thrust of Matthews’ argument
appears to be that if the easement can be characterized as
an easement by grant, then the trial court misapplied the
cessation of purpose doctrine. See Valicenti v. Schultz, 27
Misc.2d 801, 209 N.Y.S.2d 33, 37 (1960) (“[W]hen we
are dealing with an easement by grant, the fact that it may
have also qualified as an easement of necessity, does not
detract from its permanency as a property right, which
survives the termination of the necessity.”).

M £ 26} We reject Matthews’ argument because, as
stated above, the Nuanes family did not take any
easement by grant when the Love family obtained the
south parcel by tax deed in the 1940s. We also reject
Matthews’ argument insofar as it suggests that the
original conveyance to the Love family was transformed
from an easement by necessity to an easement by grant
merely because subsequent conveyance instruments
contained easement descriptions.

{27} 'The trial court’s finding that the easement in favor
of the north parcel was implicitly reserved as a matter of
necessity is supported by substantial evidence. See
Hurlocker v. Medina, 118 N.M. 30, 31, 878 P.2d 348, 349
(Ct.App.1994) (ruling that easements by necessity arise
from implied grant or reservation of right of ingress and
egress to landlocked parcel); Black’s Law Dictionary 528
(7th €d.1999) (defining ‘“reserved easement” as “[a]n
easement created by the **877 *140 grantor of real
property to benefit the grantor’s retained property and to
burden the granted property”). Furthermore, substantial
evidence supports the trial court’s determination that the
“easement across the Seten Property began as an
easement by necessity which was [merely] incorporated
into the deeds relating to both properties by judicial
decrees of 1961 and 1966.” The district courts entered
these decrees at a time when the San Pasquale route was
still the only access-way to the north parcel’s backyard.
There is no evidence in the decrees that causes us to
believe that the district courts intended to expand the
easement by necessity to anything more. As a
consequence, subsequent takers to the north parcel only
received an easement by necessity. See 28A C.J.S.
Easements § 110 (1996) (stating that a grantee “can
obtain no greater easement than the grantor had

acquired™); Abo Petroleum Corp. v. Amstuiz, 93 N.M.
332, 335, 600 P.2d 278, 281 (1979) (holding that grantor
cannot convey more than what is originally acquired).

2. Cessation

{28} After finding that the casement was created for the
purpose of ingress and egress as a matter of necessity, the
trial court then determined that the easement’s purpose
ceased to exist when the Trust purchased the 19th Street
Property. The trial court based its determination on the
following uncontested fact:

17. On September 25, 1990, the
Muriel T. Matthews  Trust
purchased the 19th Street Property.
The stated purpose for the purchase
was to provide better access to the
Matthews Property.... The 19th
Street access was a direct route into
the Matthews Property, was safer
and was more convenient for most
routes into the area.

{ 29} The trial court’s determination that the easement
was rendered unnecessary when the Trust purchased the
19th Street Property is supported by substantial evidence.
We are less certain, however, about accepting the trial
court’s determination that the easement’s purpose ceased
to exist when the Trust obtained an alternative means of
accessing the Matthews Property. See Crabbe v. Veve
Assocs., 150 Vt. 53, 549 A.2d 1045, 1048 (1988)
(“Although [the easement holders] have access to the road
by means of an alternative, circuitous route, this does not
mean that the purpose of the easement| | has ceased to
exist.”).

mz g 30} Notwithstanding our reservation in applying
the cessation of purpose doctrine to the case at bar
because the easement here was not an easement by grant,
we nevertheless uphold the trial court’s decision on the
ground that the easement, as an easement by necessity,
became a nullity when the Trust obtained another means
of ingress and egress. See 25 Am.Jur.2d Easements and
Licenses § 108 (1996) (“[A]n easement of necessity lasts
only as long as the necessity continues.”). Sitterly argued
throughout the course of this case that the easement was
created as a matter of necessity and that the necessity
came to an end when the Trust purchased the 19th Street
Property; thus, we may uphold the trial court’s decision to
vacate the easement on that basis. See Manouchehri v.
Heim, 1997-NMCA-052, § 13, 123 N.M. 439, 941 P.2d
978 (““When to do so would not be unfair to the appellant,
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we can affirm a ruling by the trial court on a ground other
than what was expressed by that court.”). We next
consider whether the trial court could also have properly
granted Sitterly’s request for relief on the ground of
abandonment.

C. Abandonment

BT 141 ¢ 313 The owner of the dominant property may
abandon the right to an easement. See Posey v. Dove, 57
N.M. 200, 211, 257 P.2d 541, 548 (1953). In order to
abandon such an easement, the owner must evince a clear
and unequivocal intention to do so. See id. The owner’s
“intention may be evidenced by acts as well as wordsf,]
but where an act is relied on as the proof, it must
unequivocally indicate such intention.” Id.

51 £ 32} The trial court found that the Trust evinced a
clear and unequivocal intention to abandon the easement
based on the following uncontroverted facts:

purchase of the 19th Street
Property which afforded safer,
more convenient and more direct
access to the Matthews Property;
use of the new access for ingress
and egress since shortly after
September, 1990; **878 *141
instructions to tenants of the
Matthews Property to use the 19th
Street Property for ingress and
egress;  statements of  John
Matthews that the 19th Street
Property was being purchased to
provide access to the [Mathews]
Property; tearing down a fence,
shrubbery and structures which
separated the Matthews Property
from the 19th Street Property in
order to create the new access;
construction of or consent to the
construction of a fence which
completely blocked the easement
on the Seten Property; failure to
take any action to keep the

easement open; and allowing the
easement to be completely
obstructed for many years prior to
trial by the gate on the Seten
Property and by automobiles of Ms.
Seten’s tenants.

{ 33} Matthews does not contest the trial court’s
numerous findings in support of its determination, but
instead only disputes whether those findings provide
substantial evidence of abandonment. Yet from the
uncontroverted facts, we hold that the trial court could
reasonably conclude that the Trust clearly and
unequivocally abandoned the easement. See Kelly v.
Smith, 58 Misc.2d 883, 296 N.Y.S.2d 451, 452
(Sup.Ct.1969) (finding that the act of closing off of an
easement by a flower bed evinced the unequivocal
intention to abandon the easement, as did the act of
purchasing, then using of another parcel as the sole means
of ingress and egress); Sieber v. White, 366 P.2d 7553,
759-60 (Okla.1961) (holding that the trial court’s finding
of abandonment was not against the weight of the
evidence where an iron railing fence was erected on the
easement and the lot was combined with another one so
that another means of access was obtained); see also
Montoya v. Torres, 113 N.M. 105, 109, 823 P.2d 905, 909
(1991) (stating substantial evidence standard).

CONCLUSION
{34} For the reasons stated, we affirm.

{35} ITIS SO ORDERED.

APODACA, and WECHSLER, JJ., concur.
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