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The Appeal

On December 23, 2013 Stefanie Beninato (Appellant) filed a Verified Appeal Petition (Petition)
appealing two December 10, 2013 decisions of the Historic Districts Review Board (HDRB)
relating to property owned by Paul and Karen Galindo (Applicants) at 777 Acequia Madre (the
Property). A copy of the Petition is attached as Exhibit A.

The Property

The Property is comprised of .357+ acres of land improved with three building: the Benjamin B.
and Josefita P. Alarid house (the Main House), a building located behind the Main House.
formerly used as a blacksmith shop, a garage and a repair shop (the Garage) and a shed. The
Property is also improved with a yard wall (the Wall) and other incidental improvements. The
Property is zoned RC8AC (Residential Compound — 8 dwelling units/acre — Arts and Crafts
Overlay) and is located in the Downtown and Eastside Historic District (District). The Main
House and the Garage (collectively, the Buildings) are designated as contributing to the District.

History of the Case

The approved project includes alterations to the Buildings, demolition of the shed and alterations
to the Wall. Three exceptions (collectively, the Exceptions) were requested. Case #H-13-080A
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relates to the Main House alterations and includes exceptions to permit the construction of an
addition on a primary fagade and to permit the alteration of an opening on a primary fagade.
Case #H-13-080B relates to the alterations to the Garage and includes an exception to remove
historic material on a primary fagade.

Both cases were heard before the HDRB on November 12, 2013 and Findings of Fact and

Conclusions of Law embodying the HDRB’s decisions in the two cases (collectively, the
Decisions) were adopted by the HDRB on December 10, 2013.

Basis of Appeal

The Appellant asserts that the HDRB’s decisions to grant the Exceptions were arbitrary and
capricious, not based on substantial evidence in the record and in violation of the Land
Development Code. We do not address the substance of the Appellant’s claims here because we
do not believe that she has standing to appeal and it is therefore unnecessary to do so.

Discussion

Pursuant to Code §14-3.17(D)(6)(a) the City Attorney’s Office has reviewed the Petition and for
the reasons set forth below concurs with the determination of the Land Use Department Director
that it does not conform to the requirements of Code §14-3.17 in that the Appellant does not have
standing to appeal the Decisions.

Code §14-3.17(B)(3) provides that appeals may be filed by ...persons...alleging injury’ to their
economic, environmental or aesthetic interests...” “Injury” implies actual damage. It is not
enough to allege hypothetical harm. See, New Mexico Cattle Growers’ Ass’n. v. New Mexico
Water Quality Control Commission, 2013-NMCA-046 (“A general, undifferentiated threat of
hypothetical harm to some unidentifiable person will not serve to establish injury.”) While the
Appellant is clearly not an “unidentifiable person”, the injuries she alleges are purely
hypothetical.

First, the Appellant claims an economic interest in preserving the original look of the Main
House and Garage because she uses “...them on a tour as examples of vernacular architecture
that has [sic] evolved over time.” Second, she claims an aesthetic interest “[a]s an owner of
historic structures and as a professional historian with over 35 years of experience” in
“...actually preserving the unique features of historic buildings and not allowing them to be
made to look like the majority of other historic or non historic [sic] buildings (faux historic...)”
Finally, the Appellant asserts due process and equal protection claims as the basis for standing to
file the Appeal, stating, “I also want due process and equal protection for those coming in front
of the HDRB — if I have to show hardship to get an exception then so do [the Applicants].”

! Black’s Law Dictionary (Eighth Edition) defines “injury” as “[t]he violation of another’s legal right, for which the
law provides a remedy; a wrong or injustice...” and “[a]ny harm or damage. Some authorities distinguish harm
from injury, holding that while sarm denotes any personal loss or detriment, injury involves an actionable invasion
of a legally protected interest.” An “injury in fact” is defined as “[a]n actual or imminent invasion of a legally
protected interest, in contrast to an invasion that is conjectural or hypothetical...”
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The Appellant does not assert a recognizable injury to her economic interests. Rather, she
implies generally that the alterations to the Buildings permitted by the Decisions will adversely
affect her business because she uses the Buildings on a tour as examples of vernacular
architecture that have evolved over time. She does not suggest that there are no other examples
of vernacular architecture in the District or elsewhere in the City that she can use on her tours for
that purpose. Nor does she acknowledge that the alterations permitted by the Decisions may
themselves prove an effective illustration of the evolution over time of the Buildings. In fact, the
Appellant can have no reasonable expectation that the Buildings will remain unchanged so that
she can continue to conduct a tour past them as part of her business. She has no genuine
economic interest in their preservation.

Nor does the Appellant assert a recognizable injury to her aesthetic interests. Instead, she asserts
a general interest in preservation common to many others in the community and elsewhere,
including, presumably, professional historians and other owners of historic buildings.

As for the Appellant’s due process and equal protection claims, she has not asserted any facts
that would support such claims. Due process rights presuppose the existence of an entitlement
and deprivation, neither of which the Appellant has effectively claimed. A valid equal protection
claim presupposes that similarly-situated persons have been treated differently. The Appellant’s
vague assertion that “[i]f I have to show hardship to get an assertion, then so do [the Applicants]”
cannot meet that standard. Nor does the Appellant have a recognizable interest in due process
and equal protection “for those coming in front of the HDRB” other than herself.

Conclusion

The Appellant does not have standing to appeal. The CAO recommends that the Appellant’s
appeal be dismissed.
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I am appealing the Hisforic Design Review Board’s decision for the approval of exceptions for
the former garage/blacksmith shop that will become a guest unit (13-080B) and for the main
house at 777 Acequia Madre (13-080A) for the following reasons:

The board’s decisions were arbitrary, capricious, not based on substantial evidence in the record
and violates the following provisions of the code 14-5.2A(1)(a); 14-5.2C(1); 14-5.2C(5)(b)(c);
14-5.2D(2)(c)(d); 14-5.2D(5) and 14-5.E(2)(b)(d). _

The facts were improperly applied for the following reasons:

There was no evidence presented by the applicant of hardship. In fact, the applicant said it was
~ “impossible” to meet the hardship requirements.

There is no evidence that the changes proposed in the exception will increase the heterogeneity
character of the city (diversity). In fact, the applicant stated that he/she wanted the house to look
like 70 percent of the other homes in the area rather than celebrating the unique look of these
structures.

The applicant has provided no evidence that there are special conditions and circumstances
which are not a result of the actions of the applicant that would necessitate an exception or that
there are unique circumstances to that lot or building. The applicant did not inherit the property
but chose to buy it. It is not a hardship for a home to have only 2 bedrooms or for garage doors
~ to be made into a wall system or for a residential property not to have a carport or garage. - The -

limitations on the property were or should have been obvious to the applicant who claimed
-experience with historic preservation principles in Austin TX. IF they did insist that the carport

was an absolute necessity, which is a joke, they could put the 3™ bedroom on the back of the
main house away from the primary facade.

The board ignored the staff’s findings that criteria for each exception had not been met but had
absolutely no discussion at all as to evidence that would overcome the staff’s findings or the
applicant’s admissions. Ms Woods asked the acting city attorney if they could ignore staff’s
repbrt; she said yes. The next moment board member Boniface made amotion about the -
applicants meeting the criteria for the exception in each case.

STANDING

I have an economic interest in preserving the original look of these buildings since I use them on

a tour as examples of vernacular architecture that has evolved over time. As an owner of historic
structures and as a professional historian with over 35 years of experience, I have an aesthetic

interest in actually preserving the unique features of historic buildings and not allowing them to

be made to look like the majority of other historic or non historic buildings (faux historic bldgs).
Preservation is not making a building into a faux other style. I also want due process and equal
protection for those coming in front of the HDRB—if I have to show hardship to get an

exception then so do these applicants. ' A -’5



She requested a change on page 19 on the bottom of the page, it should say, “Ms. Walker added the
words, single level streetscape.”

Chair Woods noted in the summary index that Case #H-13-095 on San Francisco it said it was
postponed with directions but actually it should have said *noncontributing status passed and the new
construction was postponed with directions. '

Mr. Armijo moved to approve the minutes of November 26, 2013 as amended.-Mr. Katz -
seconded the motion and it passed by unanimous voice vote except Ms. Rios abstained.
E. FINDINGS OF FACT AND CONCLUSIONS OF LAW

Case #H-12-028 309 %2 Sanchez Street

Case #H-13-064A 127 Quintana Street

Case #H-13-064B 127 Quintana Street

Case #H-13-080A 777 Acequia Madre

Case #H-13-08OB 777 Acequia Madre

Case #H-13-099A 511 East Palace Avenue

Case #H-13-099B 511 East Palace Avenue

Case #H-13-095A 329 W. San Francisco/109 N. Guadalupe Streets

Case #H-13-100 603 Garcia Street

Case #H-13-101A 862 Don Cubero Avenue

Case #H-13-101B " 862 Don Cubero Avenue

Case #H-102A 447 Cerrillos Road

Case#H-102B 447 Cerrillos Road

Case #H-13-103 125 W. Coronado Road

Mr. Katz moved to approve all of the listed Findings of Fact and Conclusions of Law as

presented and as amended. Ms. Walker seconded the motion and it passed by unanimous voice
vote except Ms. Rios abstained.

Historic Districts Review Board Minutes December 10, 2013 ' Page 4
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