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ACTION SHEET
CITY COUNCIL COMMITTEE MEETING OF 02/25/15
ITEM FROM FINANCE COMMITTEE MEETING OF 02/16/15

ISSUE:

11.  Request for Approval of Amendment No. 1 to Fiscal Agent Agreement — Wells
Fargo Payment Gateway Services for On-Line Payment for Parking Tickets;
Wells Fargo Bank, N.A. (Helene Hausman)

FINANCE COMMITTEE ACTION: APPROVED AS DISCUSSION ITEM

Requested approval of amendment no. 1 to fiscal agent agreement for Wells Fargo
Payment Gateway Services for on-line payment for parking tickets with Wells Fargo
Bank, N.A. in the amount of $1,200.00 for FY 2014/15 and $2,760.00 for FY 2015/16
and thereafter. Budget is available in various funds.

FUNDING SOURCE: various funds

SPECIAL CONDITIONS OR AMENDMENTS

STAFF FOLLOW-UP:

VOTE FOR AGAINST ABSTAIN

COUNCILOR TRUJILLO

COUNCILOR RIVERA

COUNCILOR LINDELL

COUNCILOR MAESTAS

CHAIRPERSON DOMINGUEZ

3-17-14
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" FINANCE COMMITTEE

Helene R.;Hausm_an‘, Cash Managemenf & Investment Ofﬁce% '

Oscar S. Rodriguez, Finance Director . ,

February 16, 2015

RE: Amendment #1 to Fiscal Agent Professmnal Serv1ces Agreement #13-
1066

ITEM AND ISSUE*

Finance is requesting approval of the attached Amendment #1 to the four-year Wells

Fargo Bank Fiscal Agent Professional Services Agreement that was approved by Council
~on October 30, 2013. Amendment #1 is to add an on-line gateway service through Wells

Fargo that, when combined with Parking’s current software contract with T2, w111 allow

members of the pubhc to pay their parkmg tickets on- -line.

BACKGROUND AND SUMMARY

The Wells Fargo Fiscal Agent Agreement prov1des all banking services to the Clty and
will periodically need to be amended as new services are added. This first amendment to
the current fiscal agent agreement is to provide a new service to the City: a software
gateway, or platform, through Wells Fargo that will allow the City to accept on-line
payments from members of the public for various purposes and post directly to their
accounts. The first use of this gateway is to accept on-line parking ticket payments,
eliminating the need for manual entries into customer accounts by City Staff.

The Project
Parking has a contract with T2 (previously presented to Council) to develop and

implement this on-line payment option that will interface with this Wells Fargo gateway.
Briefly, T2 will host the on-line access port for customers to make payments, and the
Wells Fargo gateway will serve to provide the link between the customer’s bank account
and the City’s account at Wells Fargo.

As previously noted to Council, the T2 software is PCI compliant and, likewise, so is the
WEFEB gateway product. Customer credit card information will not be retained.
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This is the first step in this direction by the City, but we expect to use this basic Wells
Fargo gateway product to eventually support other such on-line payment options — for
example monthly parking fees, as wells fees for other departments and/or purposes.
When pursued, these other online payments may or may not be handled through T2 but
they will “plug into” this gateway to process through our bank. As such, this gateway
agreement will only need to be approved by Council this one time and the set-up charge
of $500.00 is also only one time.

Budget
Parking is prepared to process the associated fees for this gateway through

52152.561750, Bank Charges and Fees, which currently has a budget allocation of
$14,500 in anticipation of fees for this project. Only $1,400 in existing regular banking
charges are projected to be spent in this line item through January 26™ leaving sufficient
funds to cover the projected charges for this fiscal year. Wells Fargo Bank charges would
include the $500 set-up fee and an estimated 3 months of transaction charges at $230 per
month, totaling $1,200.00 (as identified in Exhibit A, the last page of the attached
gateway agreement).

The monthly charges are based on the number of transactions which are estimated at this
time at 1,800 per month. Given that the $500 set-up will not be charged in future years, it
is estimated that $230 a month for 12 months would mean charges for FY 15-16 of
$2,760 and thereafter.

Parking is exploring the advisability of setting up a separate business unit in this fund to
account for this activity. If this is done, the business unit on the signature page of the
agreement may be changed, in which case the budget for this bank expense would be
moved to the new business unit. Regardless, sufficient funds are allocated to cover these
charges for this fiscal year.

RECOMMENDED ACTION:
Please approve Amendment #1 to the Wells Fargo Bank Fiscal Agent Agreement.

Attachments:
Amendment #1 — Wells Fargo Payment Gateway User Agreement
Summary of Contracts



FISCAL AGENT AGREEMENT -
AMENDMENT ' #1

Wells Farqo Payment Gateway’” User Agreement

IMPORTANT: - READ CAREFULLY BEFORE USING THE WELLS FARGO PAYMENT
‘GATEWAY SERVICES OR AGREEING TO THIS WELLS FARGO PAYMENT GATEWAY USER
AGREEMENT. ONLY SOMEONE WHO HAS APPROVAL AND AUTHORITY MAY AGREE (OR
REFUSE TO AGREE) TO THESE TERMS AND CONDlTIONS

THIS IS A LEGALLY BINDING AGREEMENT.

By agreeing to this document; or otherwise acting to use the Wells Fargo Payment Gateway services,
opetated by Wells Fargo Bank, N.A. (“Wells Fargo”) as a licensed reseller of CyberSource Corporation, a
Califérnia corporation (“CybérSource”), or the products or services offered through the Wells Fargo Payment
Gateway (including, but, n6t limited to, 1) payment processing services ‘such as transmission of transactions
to the appropriate- payment processing network or third party service provider, transaction résponses’
(approved/declined), and the detailed reporting of those transactions for the viewing, managing and usage of
merchants and 2) all aspects of the user interface including the virtual terminal and hosted order page) -
(“Gateway Services"), you, as the end user person or entity (“You” or “Your”) agree and consent to the terms
and conditions of this User Agreement (the “Agreement”). The Gateway Services may not be provided and
no- payment transactions may be processed without prior acceptance of the terms of this Agreement. If You
do not agree to all of the terms of this Agreement, do not indicate your acceptance of this Agreement and do
not use the Gateway Services. CyberSource along with any other third party suppliers providing services
related to the Gateway Services shall be collectively referred to as “third party suppliers” herein.

Definitions. As used herein, the following definitions apply:

"Claim" means any arbitration award, assessment, charge, citation, claim, damage, demand,

directive, éxpense, fine, interest, joint or several liability, lawsuit or other litigation, notice,

infringement or misappropriation of any Intéllectual Property Right or violation of any law, and any
consequential, indirect, special, incidental or punitive damages and any attorney’s fees and
expenses-incurred in connection therewith. For purposes of the foregoing Claim definition, a Claim .
shall be considéred to exist even though it may be conditional, contingent, indirect, potential,

secondary, unaccrued, unasserted, unknown, unliquidated, or unmatured. :

“Confidential Information” means the Gateway API, Documentation, Operational Procedures, the
terms and ¢onditions of this Agreemient (inciuding any schedule, éxhibit or addendum), pricing or
other propriétary business information, and any other information provided to You by Wells Fargo,
whether or not such information is marked as confidential; provided, however, that Confidential
information will not include information that: (a) is or becomes generally known to the public through
no fault of Yours; (b) was lawfully obtained by You from a third party free of any obligation of
confidentiality; (¢) was already in Your lawful possession prior to receipt thereof, directly or indirectly,
from the disclosing party; (d) is independently developed by You without the use of the Confidential
Information; (e) is disclosed with the express writteh permission of Wells Fargo; or (f) is disclosed
pursuant to a lawful Court or governmental order, provided You provide Wells Fargo with prompt prior
written notice of any proceeding that may involve such an order, and an opportumty to contest any

disclosure at such'proceeding.
- “Customer” means Your customer who would like to pfovide payment for Your goods or services.

“Documentation” means collectively, the operating instructions, user manuals, and help files, in
written or électronic form, made available to You by download, and that are intended for use in
‘connection with the Gateway Services. :

“Gateway API” shall mean the Gateway software, in object code form, that is licensed to You under. ‘

this Agreement, that formats, encrypts, and decrypts messages transferred between Your Systems -
and Wells Fargo's systems during the course of You obtaining Gateway Services.
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“Intellectual Property Rights” means any and all patents, copyrights, trademarks, trade secrets,
service marks, and any other intellectual property rights, and any applications for any of the
foregoing, in all countries in the world.

“Wells Fargo Parties” means Wells Fargo’s and its affiliates’ officers, directors, employees;
shareholders, agents and attorneys.

. “Merchiant Account” shall mean an account set up for a merchant that requires a card processor,

bank, merchant i.d., terminal i.d., merchant account number, or otherwise named unique merchant

fumbér, Muttiple physrcal or vrrtual storefronts that procéss transactions under the same unique
‘merchant fiumber shall be deemed asone (1) Merchant Account.

“Monthly Gateway Fees” means your estimated gateway fees as provided in your Pricing Schedule
or the average of Your actual fees payable to Wells Fargo for the prior 3 months, whichever is

higher.

“Operational Procedures” means Wells Fargo's published policies and procedures contained in the
various documents provided to You, as amended from time to time, concerning the Gateway
Services provided pursuarnit to this Agreement the terms of which are incorporated in this Agreement
as if fully set forth hérein.

“Pricing Schedule” means the document setting forth the fees payable by You for use of the Wells

Fargo Payment Gateway and Gateway Services, which schedule shall be attached hereto as Exhibit
A, '

“Platform” means the Wells Fargo operated, or approved, electronic payment platform(s) and/or

- gateway(s) through which the payment services contemplated under this Agreement are provided.

“Service Description” means any addendurmn hereto which sets forth the udetéils, including any
supplemental terms and conditions, related to any optional service obtained as part of the Gateway
Services.

“Your Systems” means any web site(s) operated or maintained by You or on Your behalf through
which transactions are submitted for processing, and all Your other associated systems.

“Updates” means an embodiment of the Gateway API that provides enhancements and/or
improvements.

Term, Termination, Pricing and Amendment.

1.1 Term. The initial term of this Agreement shall commence and shall be co-terminus with the City

of Santa Fe Professional Services Agreement for Fiscal Agent Services between the City of Santa Fe and
Wells Fargo Bank, N.A. The initial term and any extension term are referred to as the “Term”. :

1.2 Termination without Cause. This Agreement may be terminated by either party upon thirty

(30) days prior written notice to the other party, and which notice shall specify the effective date of the
termination.
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- 1.3 Termination for Cause.

(i) Upon a material breach of any provision, duty or warranty under this Agreement or of any
applicable Service Description, the nondefaulting party may terminate this Agreement by
giving a thirty (30) calendar day written notice specifying the grounds for termination and
allowing the breaching party to cure that default to the nondefaulting party's reasonable
satisfaction by the end of the notice period. If Wells Fargo fails to cure its breach under this



sub-paragraph and You terminate this Agreement Your termination shall not be subject to
Section 1.4 (Early Termination Fee).

(i) - Either party may immediately terminate this Agreement or any Service based upon any
- violation any laws, regulations, or Association Rules by the other party.

(iii) 'Termihati_on of Your agreement with Wells Fargo Merchant Services, L.L.C. shall allow Welis
o Fargo to immediately terminate this Agreement (and/or any Gateway Services).

1.4 Reserved.

1.5 Effect of Termination. Upon the termination or expiration of this Agreement:

(’i)"-_ You will immediately account for and pay all Gateway Services fees and any early
“. . termination fees due and owing pursuant to this Agreement without demand or other notice
- - of-any kind, all of which are expressly waived by You; and

(i) Wells Fargo will cease providing Gateway Services.

- 1.6 Pricing. The Pricing Schedule is based on the transactional profile provided by You. You
acknowledge that a variance between such profile and actual processing of transactions may result in Wells
Fargo amending the Pricing Schedule. You agree that Wells Fargo may collect its fees under this
.Agreement in coordination with the provisions of your agreement with your payment processor. You further .
- agree to establish, or have already established, a demand deposit account (“DDA”) with Wells Fargo, and
-You agree that Wells Fargo may initiate ACH credits and debits to Your Wells Fargo DDA (and to any
successor-account with Wells Fargo that You may designate in writing) for the charges, fees, and/or other
amounts due Wells Fargo for Gateway Services under this Agreement. You further authorize Wells Fargo to
‘obtain and use information related to the DDA, including collected balance reports, and to obtain and use
“ any information deemed by Wells Fargo to be reasonably necessary to process debit and/or credit entries to

- the DDA

1.7 Amendment. Notwithstanding any other provision of this Agreement, Wells Fargo reserves the
right to amend, at its discretion, the terms and conditions herein, including, without limitation, any addenda,
and/or pricing and fees, by providing You notice thereof. Such amendments shall be effective thirty (30)
days from the date notice is sentto You.

You may terminate this Agreement based on an amendment by Wells Fargo under this section

- (other thah an amendment that is the result of a law, regulation or Association Rule change or requirement)

(“Wells Fargo Amendmeént”) if such Wells Fargo Amendment: (i) materially reduces the functionality of the
Gateway Services, or (ii) increases the fees of the Gateway Services (unless the increase is due to Your

failure to meet the pricing assumptions stated in the Pricing Schedule). In either of the above events, You

may terminaté this Agreement, as long as You provide written notice to Wells Fargo prior to the effective

date of the Wells Fargo amendment at issue, and this termination shall not be subject to Section 1.4 (Early

Termination Fee).

2. License Grant

2.1  Gateway API License. Subject to the terms of this Agreement, Wells Fargo hereby grants
to You and You hereby accept, a personal, limited, non-exclusive, non-transferablé license and right to the
Gateway AP! and accompanying Documentation during the term of this Agreement for the following
purposes: (i) install and use the Gateway APl on as mahy machines as reasonably necessary (which
machines are and shall be maintained in facilities owned, occupied or leased by You) to use the Gateway .
Services for the purpose of selling products and services to Customers; and (ii) use the accompanying
Documentation solely for the purpose of installing and using the Gateway APIs; and (iii) create a reasonable
number of copies of the Gateway AP! and Documentation, with all copyright notices intact, for archival
purposes only. It is expréssly understood that the licenses granted in this Agreement extend to Your
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affiliates, Your agents, and Your sub-agents in the United States and world-wide who have a need to use the
Gateway API system as end-users.

2.2 Documentation License. Subject to the terms and conditions of this Agreement, Wells
-Fargo hereby grants, and You hereby accept, a non-exclusive, non-transferable limited license, without right
of sublicense, to use the Documentation during the term of this Agreement for the sole and limited purpose
of supporting Your use of the Gateway API and Wells Fargo Payment Gateway service. You shall strictly
follow all Documentation provided to You, as it may be amended from time to time by Wells Fargo, in its
discretion. To the extent that there is any conflict between the Documentation and the termis of this
Agréement, the terms of this Agreement shall govern and control. It is expressly understood that the
licenses granted in this Agreement extend to Your affiliates, Your agents, and Your sub-agents in the United
States and world-wide who have a need to use the Gateway API system as end-users. :

23 Use Restrictions. You shall not, and shall not cause or permit any third party to: (i) use the
Gateway API in any way, other than in accordance with this Agreement, the Documentation or as otherwise
instructed by Wells Fargo in writing; (ii) use the Gateway API or Documentation, either directly or indirectly,
to develop atiy product or service that competes with the products and services provided under this
Agreement; (iii) disassemble, decompile, decrypt, extract, reverse engineer or modify the Gateway AP, or’
otherwise apply any procedure or process to the Gateway APl in order to ascertain, derive, and/or
appropriate for any reason or purpose, the source code or source listings for the Gateway API or any
~ algorithm, process, proceduré or other information contained in the Gateway API, except as otherwise
specifically authorized in acc¢ordance with this Agreement; (iv) provide the Gatéway API or Documentation to
any third party, other than to Yoéur atithorized employees, agents, sub-agents and contractors who shall be
" subject to confidentiality obligations that are no less restrictive than the confidentiality provisions of this
Agreement; (v) make any copies of the Gateway APl or Documentation, except as is incidental to the

appropriate proprietary notices); (vi) rent, lease, assign, sublicense, transfer, distribute, allow access to, or
time share the Gateway APl or Documentation; (vii) circumvent or aftempt to circumvent any applicable
-security measures of the Gateway API; (ix) attempt to access or actually access of portions of the Wells
Fargo Payment Gateway service not authorized for Your use; or (x) use the Gateway API for any unlawful
purpose. :

2.4 Ownership of intellectual Property Rights.

(a) Gateway APl. Wells Fargo and/or its licensors shall retain all right, title and interest in and to
the Gateway API and Documentation, and any and all Intellectual Property Rights embodied therein
-or associated therewith, and You shall have no rights thereto except as expressly set forth herein.

(b) Maodifications and Derivative Works. Wells Fargo and/or its third party suppliers shall own all
‘right, title, and interest in any modifications, derivatives, improvements, enhancéments or extensions
of or to the Gateway API (“Derivative Works"), including any related Intellectual Property Rights,
regardless of which party creates such Derivative Work. You hereby irrevocably transfer, convey
and assign to Wells Fargo in perpetuity all right, title, and interest in such Derivative Works, including
-without limitation all Intellectual Property Rights, including the right to make Derivative Works and
collective works with respect thereto, it being understood, however, that You have, and transfer, no
rights with respect to Your products (exclusive of the Gateway AP| and Derivative Works). Wells
Fargo will have the exclusive right to apply for such intellectual Property Rights as it wishes with
respect to the Derivative Works. You agree to execute such documents, render such assistance,
arid. take such other action as Wells Fargo may reasonably request, at Wells Fargo's expense, to
apply for, register, perfect, confirm, and protect Wells Fargo's rights in the Derivative Works including
(without limitation) an assignment of copyright. Without limiting the foregoing, Wells Fargo will have
the exclusive right to commercialize, prepare and sell products based upon, sublicense, prepare
derivative works from, or otherwise use or exploit the Derivative Works. You hereby waive any and
all moral rights, including any right to identification of authorship or limitation on subsequent
modification, that You (or Your employees, agents or consultants) have or may have in any
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Derivative Works. You will not remove, modify, or obscure any copyright or other proprietary notices
onthe Gateway API or the Documentation.

2.5 Updates. From time to time Wells Fargo may, at its discretion, release Updates. In the
event Wells Fargo so notifies You of any such Update, You shall integrate and install such Update into Your
systems within thirty (30) days of Your receipt of such notice. You acknowledge that failure to install
Updates in a timely fashion may impair the functionality of the Platform or any Gateway Services provided
hereunder. Neither Wells Fargo nor its third party suppliers will have any liability for Your failure to properly
install the most current version of the Gateway API or any Update and Wells Fargo will have no obligation to
provude support or services for any outdated versions.

. 26 Licensors. The licenses granted hereunder may be subject to other licenses currently held
by Wells Fargo. Should ariy license held by Wells Fargo to certain technology or Gateway AP!I be terminated
or suspended, the corresponding license(s) granted to You héreunder may also be terminated or suspended
in the sole and absolute discretion of Wells Fargo. You acknowledge and agree to such pétential termination
- or suspension and hereby waive any and all damages, whether actual, incidental or consequential resulting
therefrom. I, pursuant to this Section, Wells Fargo terminates any license(s) granted to You hereunder,
You shall have the right to termmate this Agreement |mmed|ately without penalty.

2.7 Export Compllance You agree not to export or re-expoit the Gateway APl or any

o underlying information or technology except in full compliance with all applicable laws and regulations. In

particular, but without limitation, none of the Gateway API or underlying information or technology may be
downloaded or- otherwise exported or re-exported (i) to any country to which the United States has
-embargoed goods (or any national or resident thereof); (ii) to anyone on the United States Treasury
Department’s list of Specially Designated Nationals or the United States Commerce Department’s Table of
Deny Orders; or (iii) in a any manner not in full compliance with the requirements of the United States Bureau
-of Industry and Security and all applicable Export Administration Regulations. If You have rightfully obtained
the Gateway API outside of the United States, You agree not to re-export the Gateway AP! except as
. permitted by the laws and regulations of the United States and the laws and regulations of the jurisdiction in
- which You obtained the Gateway APL. You warrant that you are not located in, under the coritrol of, or a
national or resident of any such country or on any such list.

2.8 VReturnIDestruc'tion. Upon termination or expiration of this Agreement, all licenses granted
hereunder shall immediately terminate, and within five (5) days thereof, You shall either return to Wells Fargo
or destroy the Gateway APl and the Documentation, and shall so certify to Wells Fargo in writing.

2,9 No other Licenses. Except as expressly provided above, no license for any patents,
copyrights, trademarks, trade secréts or any other mtellectual property rights, express or implied, are granted
.- hereunder. _

210 Use of Transaction Data.  As permitted by applicable law and regulations, Wells Fargo
. reserves the right to copy and distribute to third parties any information associated with Your use of the
Gateway AP or Your activities on the Wells Fargo Payment Gateway.

3. Service and Service Descriptions

In addition to use of the Wells Fargo Payment Gateway service, You may subscribe for use of optional
Gateway Services, subject to Wells Fargo’s approval. Wells Fargo shall provide such elected Gateway
Services in accordance with this Agreement and, and any terms or conditions applicable specifically to such
Gateway Service(s) which are described in the applicable Service Description. Each Service Description
shall be effective with respect to You, upon the earlier of: (i) Your first use of the applicable Service; or (ii)
confirmation notice by Wells Fargo that You have been approved for the Service and that the Service is now
- available to You. Wells Fargo may terminate Your rights to use a Gateway Service based on failure to
comply with this Agreement (which includes the applicable terms specific to such Service) without
terminating . this Agreément or other Gateway Services, however, a termination of this Agreement will
terminate all Gateway Services.
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4. - Platform Matters

4.1 Integration with Your Systems. While Wells Fargo provides the Gateway API to You, You
acknowledge that the Gateway API and/or hosted order page may by itself be insufficient to aflow Your
Systems to function with the Platform. Programming, development and maintenance of Your Systems and
_ their functionality are Your sole responsibility. You have the solé résponsibility to select and employ any
competent programming agent(s) to accomplish the programming required to make Your Systems function
correctly with the Platform and the payment services contemplated hereunder (“Integration”). - You shall be
responsible for all téchnical support for Your Systems and Integration related issues. You agree that You will
use-commercially- reasonable- -efforts ‘to complete the Integration -as soon--as poessible. - -You will be
responsible for all of Your own development and impléementation costs associated with such Integration.
Notwithstanding any other provision of this Agreement, You acknowledge that unless and until You complete
the Integration, no services neéd be provided by Wells Fargo to You pursuant to this Agreement, except as
- otherwise specifically provided in Section 4.2 below. In addition, You acknowledge and agree that, éven if
you have compléted Integration, if You have not entered into a valid merchant processing agreement with
processor acéeptable to Wells Fargo you cannot receive payment processing services through the Wells
Fargo Payment Gateway service. '

4.2 Sét-Up Assistance Services. Subject to Section 4.1 above, upon Your request to Wells
‘Fargo, ahd upon payment of any applicable Fees, Wells Fargo will prowde You with set-up services to assist
w;th the Integration.

4.3 Shut Downs. Wells Fargo reserves the right, from time to time, without prior notice, to shut
down and restart the Platform for maintenance and/or Gateway APl upgrades; provided, however, that Wells
Fargo will providé you with commercially reasonable prior notification if Wells Fargo anticipates the need to
shut down the platforin for more than 1 hour.

44 Orders by Customers. You are solely responsible for acceptlng processing, and filling any
orders for purchases by Your Customers, and for handling any inquiries arising therefrom. You shall use the
highest standards in the industry in responding to complaints by Custormers. Neither Wells Fargo nor its third
party suppliers will be responsible or liable for any unauthorized access to Your data or Your Systems by any
means or device.

5. Confidentiality. You shall not disclose the Confidential Information to any third party, or use the
Confidential Information in any manner except as explicitly authorized undér this Agreement. You agree to
use the saitie degree of care to prevent disclosure of the Confidential Information as You use to protect Your
own confidential information, but in no event less than a reasonable standard of care. In the event of any
unauthorized disclosure of Confidential Information, You shall immediately provide Wells Fargo with written
notice of the details of such disclosure (including but not limited to the identification of the recelvmg party).

6. Security of Information,

6.1 You warrant that You will comply with all required security standards at all times during this
Agreement. Any failure to comply with such security requirements: will permit Wells Fargo to
suspend the Wells Fargo Payment Gateway service; and/or shall constitute a material
breach of this Agréement and permit termination for cause under Section 1 above. Without -
limiting thie foregoing, you specifically agree to comiply with all Card Association Security
"Requirements including, without limitation, the Visa Customer Information Security Program
(CISP), the MasterCard Site Data Protection Program (SDP), Payment Card Industry Data
Security Standards (PCl), any other applicable Association requiremeénts regarding ‘data
security, and any additional security requirements provided to you ffom time to time by Wells
Fargo. If any Wells Fargo security requirements provided to you are changed, Wells Fargo
shall provide You with notice of such changed security requirements, and You shall have
thirty (30) days (or a longer period as may be agreed to between the parties) to make the
changes necessary to comply with the changes to such Wells Fargo security requirements.
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6.2 Wells Fargo shall be responsible for the security of data once it becomes part of the Wells
Fargo Payment Gateway, and shall comply with applicable laws and Card Association
requirements as they relate to the security and processing of this data. Data will become part
of the Wells Fargo Payment Gateway when it has been received by Wells Fargo from Your
systems, and data will cease to be part of the Wells Fargo Payment Gateway when it has
been received by the processor from Wells Fargo.

7. Privacy. You agree that, during the term of this Agreement, You will adequately communicate and
comply with an appropriate privacy policy explaining Your oniine collection and use of the personal
information of Your Customers (“Privacy Policy”). Unless required by law, Bank Card Association Rules, or
done pursuant to this Agreement, You shall not, under any circumstances, sell, purchase, provide, or
otherwise disclose any. Customer's account information, transaction information, or other personal
information to any third party You shall store all data securely.

8. Audit Rights. Upon commercially reasonable advance notice to You, Wells Fargo may audit Your
usage, records and security of the Gateway AP, Your Customer's payment processing information, and the
Gateway Services provided hereunder to ensure (i) that You are using the Gateway APl and the services in
full compliance with the provisions of this Agreement; (ii) that all applicable fees have been paid; (iii) that You
are adhering to Your Privacy Policy; and; (iv) that You are in full compliance with all applicable laws,
regulations and rules (including but not limited to Bank Card Association rules). Any such audit-shall be
conducted during regular business hours at Your offices and shall not interfere unreasonably with Your
business.

9. Assignment of Agreement or Processing for Others. You may not assign this Agreement
without Well§ Fargo's prior written consent.. You may not transfer or sell Your rights under this Agreement.
You are prohibited from processing payments for or on behalif of any other individual or business. Use of
the Wells Fargo Gateway or Gateway Services is provided for single Merchant Accounts only. Wells Fargo
- may fréely assign this Agreement, its rights, benefits or duties hereunder, either in whole or in part. Subject
to the foregoing, this Agreement shall inure to the benefit of and be binding upon the successors and assigns
of Wells Fargo and Your heirs, executors, administrators, successors and assigns. Any sale, transfer,
reorganization, merger or change in control of all or substantially all of Your assets shall be deemed to be an
assignment for purposes of this Section. :

10. Legal Responsibility.

10.1 = Enforcement. In the event You violate any terms or conditions of this Agreement, You shall
pay for all costs, including reasonable attorneys’ fees for actions taken by Wells Fargo, whether by suit or
otherwise, to enforce Wells Fargo's rights under this Agreement. In the event of any legal action with third
parties or regulatory agencies concerning any transaction or event arising under this Agreement, You shall;
(i) promptly notify Wells Fargo of the Claim(s) or legal action; (ii} reasonably cooperate with Wells Fargo in
the making of any Claim(s) or defense(s); and (iii) provide information, assist in the resolution of the Claim(s)
and make available at ieast one employee or agent who can testify regarding said Claim(s) or defense(s).

10.2 Reserved.

103 IP Infringem‘enfa If the Wells Fargo Payment Gateway service (or any part thereof) is
claimed, or is adjudicated, to be infringing any patent, copyright or any other intellectual property right of any
third party, Wells Fargo, at its option and own expense, may take one or more of the following actions:

(i) secure for You the right to continue using the Wells Fargo Payment Gateway service at no
additional charge to You;

(i) replace or modify the Wells Fargo Payment Gateway service to make them non-infringing
without material reduction of functionality; or
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(iii) tefminate this Agreement or any applicable Gateway Service.

Wells Fargo (or its third party suppliers) shall have no liability for any claim of infringement based on (i)
products or services of Wells Fargo (and/or its third party suppliers) which have been modified by parties
other than Wells Fargo (or its third party suppliers); (i) Your use of the Wells Fargo Payment Gateway
service andfor any Gateway Services in conjunction with data where use with such data gave rise to the
infringement claim; (iii) Your failure to install upgrades or patches provided by Wells Fargo (or its third party
suppliers) where such upgrade or patch would have removed the infringing condition; or (iv) Your use of the
Gateway Services with software or hardware not authorized by Wells Fargo (or its third party suppliers),
where such use with such other software or hardware gave rise to the infringement claim.

THE ABOVE REMEDIES ARE THE SOLE AND EXCLUSIVE LIABILITY OF WELLS FARGO AND ARE

THE SOLE AND EXCLUSIVE REMEDIES AVAILABLE TO YOU AGAINST WELLS FARGO IN THE
EVENT OF SUCH ACTION OR THREATENED INFRINGEMENT.

1. Limitation of Liability.
11.1  General Limitations. Neither Wells Fargo nor its third party suppliers shall be liable

for the metit and legitimacy of the orders forwarded by You. All liability for validity of orders remains

with You. Neither Wells Fargo nor its third party suppliers shall be responsible for any data entry
errors, Customer misrepresentations, or reporting errors resulting from Your actions.. - Neither Wells
Fargo nor its third party suppliers shall be liable to You or Your Customers for the accuracy of the
information provided by the Wells Fargo Payment Gateway service or use of the Gateway Services.

11.2  Special Damages. In no event shall Wells Fargo or its third party suppliers be liable to
You, or to any other person or entity, under this Agreement, or otherwise, for any punitive,
exemplary, special, incidental or consequential damages, including, without I|m|tat|on, any loss or
injury to earnings, profits or goodwill.

11.3  Maximum Liability. . Notwithstanding anything to the contrary contained in this
Agreement, in no event shall Wells Fargo or its third party suppliers’ liability under this Agreement
for all Claims arising under, or related to, this Agreement exceed, in the aggregate (inclusive of any
and all Claims made by You against Wells Fargo and/or its third party suppliers, whether related or
unrelated) the total amount of fees paid by You for the Gateway Services during the 12-month perlod
immediately preceding the date the event giving rise to such Ciaim(s) occurred.

114 Other Damages. In addition to the limitation of liability provisions set forth herein, neither
Wells Fargo nor its third party suppliers will be liable for any Claims under this Agreement arising directly or
indirectly from or otherwise concerning: (a) any termination, suspension, delay or disruption of service
(including billing for a service) by the Internet, any common carrier or any third party service provider; (b) any

failure, disruption or malfunction of the Gateway API, the services provided hereunder or the Internet, or any.

communications network, facility or equipment beyond Wells Fargo's reasonable control, whether or not
attributable to one or more common carriers or third party service providers; (c) any failed attempts by You or
Your Customers to access any Systems or to complete processing transactions; or (d) any failure to transmit,
obtain or collect data from Customers or for human, machine or Gateway API errors or fauit or Your or Your
Custormer’s erroneous input.

12. DISCLAIMER OF WELLS FARGO WARRANTIES. YOU ACKNOWLEDGE AND AGREE THAT
THE USE OF THE WELLS FARGO PAYMENT GATEWAY, GATEWAY SERVICES AND THE GATEWAY
AP| ARE AT YOUR SOLE RISK. NEITHER WELLS FARGO NOR ITS THIRD PARTY SUPPLIERS MAKE
ANY REPRESENTATION OR WARRANTY, EXPRESS OR IMPLIED, AND NO IMPLIED AT LAW
WARRANTY SHALL ARISE FROM THIS AGREEMENT, THE GATEWAY API, THE DOCUMENTATION,
"THE GATEWAY SERVICES PROVIDED HEREUNDER, OR FROM PERFORMANCE BY WELLS FARGO,
INCLUDING, WITHOUT LIMITATION: (A) ANY IMPLIED WARRANTIES OF MERCHANTABILITY OR
FITNESS FOR A PARTICULAR PURPOSE, (B) ANY WARRANTIES OF NONINTERFERENCE OR NON-
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INFRINGEMENT; OR (C) ANY WARRANTIES THAT ANY PRODUCT OR SERVICE PROVIDED
HEREUNDER (INCLUDING BUT NOT LIMITED TO THE GATEWAY APl) WILL (1) MEET YOUR
REQUIREMENTS; (2) OPERATE ACCORDING TO YOUR EXPECTATIONS; (3) PROVIDE ACCURATE
DATA; OR (4) OPERATE UNINTERRUPTED OR ERROR FREE. NEITHER WELLS FARGO NOR ITS
"THIRD PARTY SUPPLIERS MAKE ANY REPRESENTATION, WARRANTY OR GUARANTEE
WHATSOEVER IN RELATION TO ANY PRODUCTS OR SERVICES PROVIDED BY THIRD PARTY
'SERVICE PROVIDERS. ANY AND ALL SUCH WARRANTIES DESCRIBED IN THIS SECTION ARE
EXPRESSLY DISCLAIMED BY WELLS FARGO AND IT THIRD PARTY SUPPLIERS AND ARE WAIVED
BY YOU. WELLS FARGO AND ITS THIRD PARTY SUPPLIERS DO NOT WARRANT THAT ANY ERRORS
" WILL BE CORRECTED. EXCEPT AS OTHERWISE SPECIFICALLY SET FORTH HEREIN, ALL
- GATEWAY APl AND SERVICES PROVIDED HEREUNDER ARE PROVIDED ON AN “AS-IS, WITH ALL
FAULTS” BASIS. THIS DISCLAIMER OF WARRANTIES CONSTITUTES AN ESSENTIAL PART OF THE

'AGREEMENT. All decisions to reject any processing transaction or payment for Your products or services.

are solely Your responsibility.

13. Your Watranties. You warrant all of the following: (i) All representations and statements made in this
Agreement and any other related document, by You or on Your behalf are true, accurate, and complete in all
- respects and You hereby authorize Wells Fargo to verify and confirm all information provided heréin by any
- means at its disposal; (ii) You are erigaged in a lawful business, which inciudes the sale of merchandise
- and/or services arid are duly licensed to conduct such business under the laws of the state(s), county(s),
city(s), and country(s) in which You operate; (iii) You shall not submit any payment transactions that violate
any laws of any related state, county, city, or country or any bankcard association rules and shall otherwise
comply with all applicable laws, regulations, or rules in connection with Your obligations under this
" Agreement; (iv) That there are no outstanding or contemplated assignments, grants, licenses,
encumbrances, security interests, liens, obligations or agreements (whether written, oral or implied) that are
inconsistent with this Agreement and the rights and obligations herein; (v) That you will process your card
- transactions with a Wells Fargo approved card transaction processor (“Processor”) throughout the Term of
this Agreement; (vi) That Your election to purchase optional Gateway Services (other than access to the
Wells Fargo Payment Gateway service itself) may require You to sign additional agreements, which
agreements will be provided to You prior to the purchase of such Gateway Service; (vii) That You shall be
responsible for any fines, penalties, fees or assessments imposed by a Bank Card Association based upon
Your (i) use of the Wells Fargo Payment Gateway Service or (ii) noncompliance with a Bank Card
Association’s rules or requirements; (viii) That Wells Fargo may use subcontractors to provide some or all of
“the Wells Fargo Payment Gateway service, and shall have the right to terminate or retain subcontractors in
Wells Fargo'’s sole discretion; (ix) That Your installation, configuration and use of the Gateway Services shall
conform to specifications set forth in the Documentation; (x) That You shall bear (a) all collection risk
-(including without limitation, credit card fraud and any other type of fraud) with respect to sales of its
.products; and (b) all responsibility and liability for the proper payment of all taxes that may be levied or
.assessed (including without limitation, sales taxes) in respect of sales of its products; (xi) That You shall be
solely responsible for maintaining complete backup records of all information relating to orders, inquiries, and
purchases and any information submitted to Wells Fargo (or its third party suppliers) for the purpose of
providing the Gateway Services; and (xii) that in the event of a conflict between the terms of a Service
‘Description and this Agreement, the terms of the Service Description shall govern.

14, Notices. You agree to notify Wells Fargo of any change in Your name, type of business, or any

. other information required on Your merchant processing application at least thirty (30) business days prior to -
the effective date of change. - Any notice or other communication required or permitted to be given hereunder A

shall be in writing, addressed or transmitted to the party to be notified at such party’s last known address or
number, and shall be: (i) if sent by Wells Fargo, hand delivered or delivered by facsimile transmission,
overnight courier or certified, registered, regular mail or e-mail; or (ii) if sent by You, certified or registered
mail, postage prepaid return receipt requested. Any notice delivered hereunder shall be deemed effective, as

applicable, upon delivery, if hand delivered or sent by ovemight courier, upon receipt as evidenced by the -
date of transmission indicated on the transmitted material, if by facsimile transmission or e-mail; on the date -

of delivery indicated on the return receipt, if mailed by certified or registered mail; or ten (10) days after

-mailing, if by regular mail (or as otherwise required by applicable law). The parties’ addresses may be-

changed by written notice to the other party as provided herein. Until changed by subsequent written notice
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to You, Wells Fargo's address for notices under this Section shall be: Wells Fargo Bank, 1200 Montego
Way, Walnut Creek, CA 94598, Attn: Merchant Services.

15. Force Majeure. Wells Fargo shall not be held responsible for any delays in or failure or suspension
of service caused by mechanical or power failure, computer malfunctions (whether Gateway AP, hardware
and firmware related), transmission link faliures, communication failures, failure, delay or error in clearing or
processing a transaction (including through interchange) or any other system, failure, delay or error by any
third party or in any other third party system, strikes, labor difficulties, fire, inability to operate or obtain
service for its equipment, unusual delays in transportation, acts of God or other causes reasonably beyond
the control of Wells Fargo.

16. Governing Law and Integration. This Agreement, plus any addenda attached hereto, constitute .

the entire Agreement between the parties concerning subject matter hereof and supersedes all prior and

‘contemporaneous understandings, representations and agreements in relation to its subject matter. THIS

AGREEMENT SHALL BE GOVERNED BY AND CONSTRUED IN ACCORDANCE WITH THE LAWS OF

THE STATE OF NEW MEXICO, WITHOUT REGARD TO THE CONFLICT OF LAWS PRINCIPLES
THEREOF. The parties agree that any suit, action, or proceeding arising out of or relating to this Agreement,
or the interpretation, performance or breach of this Agreement, shall be instituted in any court of the State of
New Mexico. Each party irrevocably submits to the jurisdiction of those courts and waives aII objections to
jurisdiction or venue.

17. Severability and Interprétation. If any provision, in whole or in part, of this Agreement is held
“invalid or unhenforceéable for any reason, the invalidity shall not affect the validity of the remaining provisions

of this Agreement, and the parties shall substitute for the invalid provision a valid provision which most

closely approximates the intent and economic effect of the invalid provision. Neither this Agreement, nor any
addenda, shall be interpreted in favor or against any party becausé such party or its counsel drafted this
Agreement or such addenda. No course of dealing, usage, custom of trade or communication between the
‘parties shall modify or alter any of the rights or obligations of the parties under this Agreement. This
Agreement is solely for the benefit of Wells Fargo (and its affiliates) and neither You nor any other person or
entity shall have any right, interest or claim under this Agreement. As used in this Agreement, (i) the term
‘include,” or any derivative of such term, shall not mean that the-items following such term are the ohly types
of such items; (ii) the term “shall” indicates a mandatory obligation; (iii) the term “may” indicates a permissive
election and does not imply any duty to exercise such election; and (iv) the term “discretion” means the sole
and absolute discretion of the party granted the discretion, absent an express limitation on such discretion.

18. Amendmerit and Waiver. No modification, amendment or waiver of any of the terms and conditions
of this Agreement shall be binding upon Wells Fargo, whether written, oral, or in any other medium, unless
made in writing and approved and signed by Wells Fargo. All rights and duties within this Agreement are
material and time is of the essénce; no waiver of any rights hereunder shall be deemed effective unless in
writing executed by the waiving party; no waiver by either party of a breach or any provision of this
Agreement shall constitute a waiver of any prior or subsequent breach of the same or any other provision of
this Agreement; no failure to exercise, and no delay in exercising, any right(s) hereunder on the part of either
party shall operate as a waiver of any such right; all of Wells Fargo's rights are cumulative; and, no single or
partial exercise of any right hereunder shall preciude further exercise of such right or any other right.

18. Legal Relationship. Each party is an independent contractor and not an agent or representative of
the other party. No party shall have any right or authority to create any obligation or make any
representation or warranty in the name or on behaif of any other party. This agreement shall not be
interpreted or construed to create an association, joint venture or partnership between the parties or to
impose any partnership obligation or liability upon any party.

20. No Unauthiorized Publicity. You shall not use the name, marks or refer to the identity of Wells
- Fargo in advertisements, publicity releases, promotional materials or marketing correspondence without first
'securing the written consent of Wells Fargo.
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21.  -Survival. Upon termination or expiration of this Agreement, a party's obligations shall cease except

for those remaining or réquired to be performed following such terimination. For the avoidance of doubt, the

Definitions and the provisions of Sections 2.4, 2.6, 2.9, 2.10, 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17, and
19 shall survive the termination or expiration of this Agreement. All representations, warranties, indemnities
and covenants made herein shall survive the termination of th|s Agreement and shall remain enforceable
after such termmatnon

BY ACCEPTING THIS AGREEMENT BY SIGNING BELOW OR BY EXECUTING ANOTHER DOCUMENT
‘IN WHICH THIS AGREEMENT IS REFERENCED, YOU ACKNOWLEDGE THAT YOU HAVE READ,
UNDERSTAND AND AGREE TO BE BOUND BY ALL TERMS IN THIS AGREEMENT (INCLUDING THE
- SPECIFIC LIMITATIONS, RESTRICTIONS AND DISCLAIMERS SET FORTH ABOVE) AND ALSO THAT
YOU ARE: AUTHORIZED TO MAKE A DECISION TO AGREE TO AND ACCEPT THIS LEGALLY
BINDING AGREEMENT. IF YOU DO NOT AGREE TO ALL TERMS IN THIS AGREEMENT, YOU ARE
NOT AUTHORIZED TO USE THE WELLS FARGO PAYMENT GATEWAY AND GATEWAY SERVICES.

[SIGNATURE PAGE TO FOLLOW]
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IN WITNESS WHEREOF, the parties have executed this Agreement on the date set forth below.

ATTEST:

CITY CLERK

APPROVED AS TO F'O‘i}?‘M: |

o Jlahs

K- LLEY A BRENNAN, CIT’Y ATTORNEY

APPROVED:

OSCARS. RODRIGUEZ FINANCE DIRECTOR
FINANCE DEPARTMENT

52152 561750 . -
BUSINESS UNITILINE ITEM

4613717

CITY OF SANTA FE:

JAVIER M. GONZALES, MAYOR

DATE:

CONTRACTOR:

‘Wells Fargo Bank

By:

BILL COWARD, VICE PRESIDENT

CRS#. 01504201004
City of Santa Fe Business
Registration # 14-00094264
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Exhibit A
Pricing Schedule

4613717

City of Santa Fe

Pricing as of February 2015
WF
Cotle Service Desciiption
Merchant Payrient Gateway
41910  PMT GATEWAY MONTHLY BASE
41963  PMT GATEWY CREDIT CARD TRANS A
41973 PMT GATEWY SUBSCRIPTION TRANS A

Total Morithly Activity Chiarges

41918

The above pricing estimate is based on certain assumptions drawn from projected volume, scope of
services and/or other information you have pravided. The pricing is subject to-change if the actual

Setup Charges _
PMT GATEWAY SET UPR - BASIC
Total Setup Charges ’

Price

50.00000
0.10000

" 0.05000

500.00000

Wells Fargo Treasury Management Proposal

Feb 2015
Monthly Activity
Volume Charges
1 50.00
1,800 180.00
-1 0.05
230.06
1 500.00
500.00

volume and/or scopie of seivices ditfer from the assumptions upon which the pricing estimate was based.
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City of Santa Fe
Summary of Contracts, Agreements, & Amendments

Section to be completed by department for each contract or contract amendment

1 FOR: ORIGINAL CONTRACT [~ or CONTRACT AMENDMENT [

2 Name of Contractor Wells Fargo Bank

3  Complete infq'r_matidn requested W Plus GRT

. {* Inclusive of GRT
. Original Contract Amount: _$448,963.09

Termination Date: A  December 31, 2017
W Approved by Council Date: October 30, 2013.
- or by City Manager Date:
Co’ntra‘d is for: CitSl's Ban’l_(ing‘, Credit Card Pa‘yments, On-line Banking Serviceé, Trust Services. ' J
Amendment# 1 to the Original Contract#  13-1066

_Incr"eaSe/(Decrea‘_se) Amount $ Est. $1,200 first yr, $2,760 next FY

‘Exténd Termination Date to: December 31, 2017 - no change

: f'"‘ Approved by Council - Date:

i or by City Manager Date:

Amendment is for: |On-line Gateway between customer's bank account and City's bank account to allow
¢ i o v e o 1O Q01N pRYMens, initially for Parking's parking tickets.

4 Histoiry of Contract & Amendments: (Option: attach spreadsheet if multiple amendments) % Plus GRT

[ Inclusive of GRT

Amount $ 448,963.09  of original Contract# 13-1066 ~ Termination Daté; 12/31/2017
' Reason:  All City bank accounts and related support services. L .
Amount$ 120000 -  amendment# 1 | o Terminaticn Date: ,12/31/2017 ,
Reason; Add new gateway service for processing online credit card payments '
Amount $ . amendment# L Termination Date;
Reason: ) . e
Amount$ ~ amendment # ' ~ Termination Date:
Reason: ' ‘

Total of Original Contract plus all amendments: $ $450,163.09
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City of Santa Fe
Summary of Contracts, Agreements, & Amendments

5 Procurement Method of Original Contract: (complete one of the lines)

RFP# _113'25!?'. e } _ Date: ' __March 15,2013
RFQ [T _ e | ___ Date
Sole Source Date: _
Other . ..~
6 Prbcu'r'e"m'én”t Hi.“s‘t‘dry':_ _ 2nd year of 4 year contract
example: (First year of 4 year contract)
7 Funding Source :,A'S.;'S_r"e_ai'dv_\td.departments by service. BU/Line Item: _‘S'pr‘ead to depts.

8 Any out-of-the ordinary or unusual issues or concerns:
None. : V '

"(Memo may be attached to explain detail.)

9 Staff Contact who completed this form: Helene_Hau,s'm_anl

Phone# . -6885

10" Certificate of Insurance é‘ttaghed. (if original Contract)
‘Subnit to City Attorey for reviewlsignature
Forward to Finance Director for review/signature _
Return to originating Depaitment for Committee(s) review or forward to City Manager for review
and approval (depending on dollar level).
To be recorded by City Clerk:

Contract #

Date of contract Executed (i.e., signed by all parties):
Note: If further ih‘forrha"tt;on rieeds to be included, attach a separate memo.

Comments:
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TEM # /306 b

CITY OF SANTA FE
PROFESSIONAL SERVICES AGREEMENT
| | FOR
. FISCAL AGENT SERVICES
‘_ THIS AGREEMENT is made and entered into by and between the City of Santa

Fe (it'he"‘"-'"'City")”a‘n'd Well‘s’ FargoB‘ank N.A. (the "Contractor"). The date of this

o Agreement shall be the date when it is executed by the Crty and the Contractor

whrchever occurs Iast ‘

1. SCOPE OF SERVICES

A A“, - The Contractor shall provide the servrces as described in ExhrbltA
B 'Request for Proposal and Addrtronal Informatlon for the Request for Proposal Exhrblt B
: Wells Fargo Bank Response to the Proposal ‘and Exhrbrt C, Fee Schedule in satrsfactory
| and proper manner as determined by the City. Additionally, the supplemental servrce
agreements, polrcres and procedures rtemlzed in the Exhibits A through T and attached
“hereto, have }been'inCOrporate'd and by this reference made a part of this agreement.
B In t'he event ot inconsistencies between the supplemental service
agreer‘nents and this haSic agreerent, the terms of this basic Agreement shall prevail.
c. - T'h'e'City' reserves the right to add or delete accounts and ser\'ric'esr as may
be requrred in the Crty s best lnterest Additions of services not contarned in the Scope of
V Servrces( as defrned in the attached Request for Proposal and Response to the
Proposal) rncludrng any mcrease in the amount of the Contractor compensatron which

are mutually agreed upon by and between the Crty and the Contractor shall be

rncorporate’d by wrrtten amendments to this agreement.
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D. The Crty delegates to the City Finance Director the authorlty to sign the .
Acceptance of Servrces Master Repurchase Agreement, Merchant Prrcrng Terms, and
Program Guide, within the scope of services of this agreement and the request for

proposal. |

2. STANDARD OF‘PE’RFO‘RMANCE; LICENSES

- A : .}_The’Cdnt'r_actor represents that it possesses the perso‘nnel, experience
- and k‘nowledge}’n'ecessa'ry to perform the services described under this Agreem'ent..

B. ‘The Contractor agrees to obtain and maintain throughout the term of this
-Agreement all appllcable professronal and busrness licenses required by law, for itseff,
its employees agents representatrves and subcontractors.
 C. " The Contractor agrees to provide:
| : (l)' Annually: An audited annual financial statement for the most recent
fiscal period; |
_ ) - Annually: The bank’s CRA rating (noting the ratin‘g agency);

3. COMPENSATION |

A.. : The Clty shall pay to the Contractor in full payment for services rendered a
total sum not to éxceed four hundred thousand forty eight thousand nine hundred sixty

three dollars and nine cénts, plus applicable gross receipts taxes ($~4487,963.09), broken

- out as follows:

Year1:  $108,929.11
Year2: . $111,107.69
Year3:  $113,320.85

Yeard:  $115596.44
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B. The Contractor has agreed that these annual amounts are maximum
annual fees for services currently provided by the Contractor, or as proposed in the
attached Request for Proposal Scope of Work and in the Wells Fargo response to the

Request for Proposal.

“C. These annual amounts are for services provided directly by the Contractor-

- and eéxclude pass-through merchant credit card fees and FDIC recoupment fees. Bdth: -

'-me“r‘chant credit card fees and FDIC recoupment fees will be included on the monithly
detailed. ‘account analysis staterhe‘nts and pas‘séd through to the FDIC and ‘the
‘vz'a'pp‘rop:riate credit card company. Merchant credit cards fees are projected to avéra‘ge
apprdkim'atel'y '$18'0,'0"00 annually. FDIC recoupment fees pertain to éollateral on the
: Cityfs accounts, vary with the average monthly balance in the City's accounts, and are
vpr'oje(:te'd to average approximately $5,000 annually.

D. 'The Contractor shall be resbonsi_ble for payment of gross receipts taxes

levied b‘yA th‘é State of New Mexico on the sums paid under this Agreement

E.‘ Payment shall be made upon receipt, approval and acceptance by the City

of m'on'thly' detailed account analysis statements containihg a report of services
: completéd based on rates not to exceed those contained in Exhibit C, Fee Schedule.
Compensation shall be 'péid only for services actually performed and accepted by the

City. The monthly period shall run from the first day through the last day of each month.

4.  APPROPRIATIONS
The ter'ms.o_f this Agreement are contingent upon sufficient appropriatio’ns and

- authorization being i”nade by the City for the performance of this Agréement. If sufficient

appropﬁ-atiOns' and authorization are not made by the City, this Agreement shall terminate
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upon written notice being given by the City to the Contractor. The City's decision as to
whether sufficient appropriations are available shall be accepted by the Contractor and
shall be final and shall not result in any claim for payment or damages by Contractor.

Appropriations are made to the business units and line items listed below. The City
may améﬁd this list of business units and line itsms as needed. |

5. TERMAND EFFECTIVE DATE

A 'This Agreement shall be effective when signed by the City and the
Contractor, whichev‘e‘r occurs last, shall commenée on January 1., 2014, and shall
terminate on December 31, 2017, unless sooner pursuant to Article 6 below. This | .
| I‘ Agreertient shall extend for a period of four (4) years. No commitment of public funds will
be ma‘deprior to this Agreement's approval. | |

B. ~ Fees and service charges as stated in Exhibit D shall remain in effect for
the four-year period of this Agreement. Should new services be required during the
contract period-not set fOrth in this Agreement, such services may be provided, if choseri
by the City, at feés not more than the bank’s then current published rate. |
6.  TERMINATION

A.  This Agreement may be terminated by either party upon written notice
delivered to the other party at least sixty (60) days prior to the date of termination. The
Contractor agrees to continue to provide services existing as ‘of the date of terminatioﬁ |
| oh a month'»to-month basis for thé time it takes the City to rebid for fiscal agent serVicés _
and' to implement and convért to a new banking service provider. -

| (1)  The Contractor shall render é final account analysis report of the |

services performed up to the date of termination.
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(2)  The City shall pay the Contractor for the reasonable value of
s'ervices satisfactorily performed through the date of such termination.
| (3) By such termination, neither party may nullify obligations already
) inéurred fo’rb ‘performan‘ce or failure to perform prior to the date of termination. |

7. STATUS OF CONTRACTOR; RESPONSIBILITY FOR PAYMENT OF

EMPLOYEES AND SUBCONTRACTORS

A | The Contractor and its agents and employeeé are independent contractors |
B performing p‘rofeééional services for the City and are not employees of the City. The
" ;ZCoh'tIactor,'-and its a'gen‘ts‘ and employees, shall not accrue leave, retirement, insurance,
.b'o‘ndi"n'g, use of City vehicles, or any other benefits ‘aff‘orded- to empleyee‘s of the City as a
result of this Agreement, - |
B. Contractor shall be solely responsible for payment of wages, salaries and

_ 'fbeneﬁt‘s‘ to eny_ and all employees or subcontractors retained by Contractor in fhe |
perfor"mér‘j‘ce ‘o'f"‘ the services under this Agreement. |

| C.  The Contractor shall comply with City of Santa Fe Minimum Wage, Atrticle
28-1-SFCC 1987, as well as any subsequent changes to such article throughout the |
term of this Agreement. '

-8 CONFIDENTIALITY

Any confidential |nformat|on prowded to or developed by the Contractor in the
'}vperformance of this Agreement shall be kept confidential and shall not be made avallable
to any individual or organlzatlon by the Contractor without the prior written approval of the

City.
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9. CONFLICT. OF INTEREST

The Contractor warrants that it presently has no interest and shall not acqulre any

. rnterest drrect or |nd|rect whrch would conflict in any manner or degree wnth the

-_ _pen‘ormanoe_-of servnces required under this Agreement. Contractor further_agrees that in -

o the p*e"rfo'rman-'c-_é_of this Agreement no'persons having any such interests shall be
employed.

- 10. ASSIGNMENT SUBCONTRACTING

- AAf.- The Contractor shall not. assrgn or transfer any rrghts pnvrleges obtrgatlons |

-of other |nterest under this Agreement mcludrng any claims for ‘money’ due, wrthout the
priof wntten consent of the Crty._

B. , “The.Contractor shall not subcontract any portion of the services to be

: perfonned un‘der't'_his Agreement without the prior wr_ttt_en' app'roval of the City. Any work

orvs'émees sub‘oon_traoted hereu n'der shall 'be specifted by Written amendment to this
ag"re'em'e'nt and sh‘all be subject to each brovision of this agreement.
11. RELEASE

_ The Contractor upon acceptance of final payment of the amount due under this

Agreement releases the Clty, |ts offlcers and employees from aII I|ab|l|t|es clarms and

' obllgatlons whatsoever ansmg from or under this Agreement. The Contractor agrees not

to purport to bind the City to any obligation not assumed herein by the City unless the
Cohtractor has expréss written authority to do so, and then only within the strict limits of

 that authority.
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12.  INSURANCE
A.  The Contractor, at its own cost and expense, shall carry and maintain in
- full force-and effect during the term of this Agreement, comprehensive general liability
insurance c0vering bodi|y injury and property damage liability, in a form and with an -
: |nsurance company acceptable to the City, with Irmlts of coverage in the maximum
amount WhICh the Clty could be held llable under the New MeX|co Tort Clalms Act for. |
K _each person |njured and for each accldent resultlng in damage to property Such’
msurance shall provrde that the City is named as an addrtronal insured and that the City
-is notified no less than 30 days in advance of cancellation for any reason. The
A:Contractor‘ shall fur‘ni'sh the City with a copy of a Certificate of Insurance as a condition
: pnor to performlng §ervices under this Agreement
B Contractor shall also obtain and malntaln Workers'’ Compensatron
insurance, required by law, to provide coverage for Contractor's employees thr0ughout
;the‘ term of this Agreement. Contractor shall provide the City with eyide‘nce of its
c‘ompliance-with such requirement.
~C. Contractor shall maintain professlonal hablllty insurance throughout the
term of this Agreement provrdlng a minimum coverage in the amount required under the
‘New Mexico Tort Claims Act. The Contractor shall furnish the City with proof of insurance
of Contractor's compliance with the provisions of this section as a condition prior to

: performing' services under this Agreement.

13.  INDEMNIFICATION
The Contractor shall indemnify, hold harmless and defend the City from all losses,

darnages, claims or judgments, including payments of all attorneys’ fees and costs on
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account of any suit, judgment, execution, claim, action or demand whatsoever arising
from Contractor's performance under this Agreement as well as the performance of
Contractor's employees, agents, representatives and subcontractors.

14. . NEW MEXICO TORT CLAIMS ACT

-Any ‘liébilit'y incurred by the _City o‘f‘Sa'nfav Fe in'.conn'vection wnth fhfs vAgreerﬁent is

- subject tb‘the immdhit'ies and limitations of the New Mexico Tort Claims Act, Section 41-
41, ef. seq. NMSA 1978 as amended. The City and its “public employees” as defined in
the New Mexico Toit Claims Act, do not waive sovereign immunity, do not waive any
defense and do nqt waive any limitation of liability pursuant to law. No provision in this

_Agreéement modifies or waives any provision of the New Mexico Tort Claims Act.

15.  THIRD PARTY BENEFICIARIES

By _entering into this Agreement, the parties do not intend to créate any right, title_
| or interest in 6r for the benefit of any person other than the City and the Contr-actor..No
‘person shall élaim'ény right, title of interest under this Agreement or seek to enforce this
:Agr‘eem’ent as a third party beneficiary of this Agreement.

16. RECORDS AND AUDIT

The Contractdr shall maintain, throughout the term 6f this Agreement and for a

~ period of seven (7) years thereafter, detéiled records that indicafe the date, time and

| nature of sefvices rendered. These records shall be sﬁbject to inspection by the City, the
Department of Finance and Administration, and the State Auditor. The City shall have the
._right to audit the billing both before and after‘payment. Payment under this Agreement

* shall-not foreclose the right of the City to recover excessive or illegal payments.
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17.  APPLICABLE LAW; CHOICE OF LAW; VENUE

Cohtractor shall abide by all applicable federal and stéte laws and regulations,
and all ordinances, rules and regulations of the City of Santa Fe. In ahy action, suit or
Iegai disp’_ute arising from t'his_Agre'ement, the Contraétor agrees that the laws of the
State of New Me*iCO shall govern. The parties agree that any action or suit arising from
| fhis- Agreement shall-be commenced in a federal or sfate court of competent jurisdiction
| in New Mexico. Any action or suit commen'cgd in the cdu'rts of the State of Nve’w Méxic"o R
shall be brought in the’ First Judicial District Court. |

18.  AMENDMENT

' Thié Agreement shall not be altered, changed or modified except by an

amendment in writing executed by the parties hereto.

19.  SCOPE OF AGREEMENT

| This Ag'reement incorporates all the agreements, qovenants, and understandirigs -
| betwe'eﬁ tﬁjé pa‘rtié's_ h‘efeto cbhceming the services to be performed hereunder, and all
such agreements, covenants and understandings have been merged into this A'gre_ement.
This Agreement expresses the entire Agreement and understanding between the parties
with respect to said services. No prior agreement or understanding, verbal or otherwise,
of the parties or their agents shall be valid or enforceable unless embodied in this

Agreement.

20.  NON-DISCRIMINATION
During the tefm of this Agreement, Contractor shall not discrirhinate against a‘ny
employee or a‘pplicént-for an employmént position to be used-in'_‘,t'he performance of -

services by Contractor hereunder, on the basis of ethnicity, race, age, religion, creed,
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color, hational origin, ancestry, sex, gender, sexual orientation, physical or mental
disability, n‘l_edical conditioﬁ, or citizehship status.
21. . SEVERABILITY

In case any one or more of the provisions contained in this Agreement or any
- applicationfhé'reof shall be invalid, ilie‘gal or unenforceable in any respect, the validity,
legality, and eﬁfofééabiliw of the remaining provisions containéd herein and any dther
= abpli.cét'ion‘the‘r‘éof 'shéll not ih ény way be affected or im‘paired thereby.
22. NOTICES | |

Any n'otice"s._requi'red}to be given under this Agreement shall be in Writ_ing and

served by'per'S'onal delivery or by mail, postage prepaid, to the parties at the following

addresses: |
 City of Sarita Fe: , " Contractor:
~ Marcos A. Tapia Elena M. Garcia
Finance Director | Vice President
City of SantaFe Wells Fargo Bank Specialty Markets
P. O. Box 909 MAC Q2129-102
Santa-Fe, NM 87504-0909 200 Lomas Boulevard, NW

Albuquerque, NM 87102

10
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IN WITNESS WHEREGOF, the parties have executed this Agreement on the date
set forth below

- APPROVED AS .T?o_ FORM:

W%ﬁnw 7%

GEN%ZAMORA CITY ATTORNEY ?/z 7/ 2

MfziCOSA TAPIA. FIN’A’NCE DIRECTOR

11

CITY OF SANTA FE:

> G

DAVID COSS, MAYOR

DATE: [ (-4 ’[>

. CONTRACTOR:

Wells Fargo Bank, N.A.

ByV&ZEWLQ)lMW B

Elena M. Garcia
Vice President

Date: Aq,/ 22l 13

- CRS #01504201004

City of Santa Fe Business
Registration #13-00094264
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12002.561700

12017.561700
12017.561750
'12023.561750

12072.661700

22116:561750

22794561750

42203.561750 -
52104.561750
52152.561700
52152.561750.
52154.561750
52155.561750

52206561700

- 52206.561750 -
. 52251.561750
52401.561700

52401.561750
52451.561750
- 52501.561750

~ 52600.561750

52701661700

52701561750 -

- 62106:561750 -
52111.561750

71000.480020

‘Business Unit Liti

e ltem
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Exhibit
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EXHIBIT LIST

‘Request for Proposal for Fiscal Agent Services, #13/25/P
- Wells Fargo Bank Response to Request for Proposal #13/25/P

Fee Schedules ~ Final Submitted June 6, 2013

List of Authorized Signatories — Revised July 9, 2013
 ACH (Automated Clearinghouse) Servuces Descnptlon ACH Serwces
Security Procedure Agreement
- Master Agreement for Treasury Management Servnces Updated
- Acceptance of Services Agreement

Deposntory Pledge Agréement — Adopted June 25, 2012

-Custody Agreement :
‘Setvice Agreement, Trust Portfolio Reporting; Trust Portfolio Reportlng
~ ‘Service Cash Movement Addendum
- ‘Wire Transfer Services Security Procedures Agreement
‘Wire Transfer Service Description
_ Merchant Services Pricing Terms and Program Guide

CEO Agreement
City of Santa Fe Council Approved Investment Polxcy Revised May 8,

2013 -

Account Direction for Trust Cash Balances.
Global Trust & Custody Disclosure Agreement for Agency & Custody

- Accounts
" Institutional Retirement & Trust Amendment to the Wells Fargo Account

Agreement Documentation

“Wells Fargo Stagecoach Sweep Service Description

Master Repurchase Agreement
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