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ACTION SHEET
CITY COUNCIL COMMITTEE MEETING OF 03/25/15
ITEM FROM FINANCE COMMITTEE MEETING OF 03/16/15

ISSUE:

6. Bid No. 15/07/B — City-Wide On Call Miscellaneous HVAC Services and
Construction Agreement Between Owner and Contractor. (LeAnn Valdez)
e Yearout Service, LLC
e \Welch’s Boiler Services
e Mechanical Control Solutions

FINANCE COMMITTEE ACTION: APPROVED AS CONSENT ITEM

Approved Bid No. 15/07/B for City-Wide On Call Miscellaneous HVAC services and
construction agreement between owner and contractor with Yearout Service, LLC,
Welch'’s Boiler Services and Mechanical Control Solutions in the amount not to exceed
$250,000, exclusive of gross receipts tax, per agreement.

FUNDING SOURCE: various funds

SPECIAL CONDITIONS OR AMENDMENTS

STAFF FOLLOW-UP:

VOTE FOR AGAINST ABSTAIN
COUNCILOR TRUJILLO X
COUNCILOR RIVERA X
COUNCILOR LINDELL X
COUNCILOR MAESTAS X

CHAIRPERSON DOMINGUEZ

3-17-14




PUBLIC WORKS/CIP AND LAND USE COMMITTEE MEETING

ACTION SHEET
ITEM FROM THE

OF

MONDAY, MARCH 9, 2015

ITEM 7

REQUEST FOR APPROVAL OF BID NO. 15/07/B - RECOMMENDATION OF AWARD AND APPROVAL OF
A CONSTRUCTION AGREEMENT BETWEEN OWNER AND CONTRACTOR FOR AN ON CALL
MISCELLANEOUS HVAC SERVICES ON MULTIPLE CIT OF SANTA FE FACILITIES IN AN AMOUNT NOT

TO EXCEED $250,000 EXCLUSIVE OF NEW MEXICO GROSS RECEIPTS TAX WITH:

e YEAROUT SERVICE, LLC
e WELCH’S BOILER SERVICES

¢ MECHANICAL CONTROL SOLUTIONS (LEANN VALDEZ)

PUBLIC WORKS COMMITTEE ACTION: Approved on Consent

FUNDING SOURCE: Varies per task order

SPECIAL CONDITIONS / AMENDMENTS / STAFF FOLLOW UP:

VOTE FOR AGAINST ABSTAIN
CHAIRPERSON TRUJILLO
COUNCILOR BUSHEE Not Present at
this time
COUNCILOR DIMAS X
COUNCILOR DOMINGUEZ X
COUNCILOR RIVERA X




Citty off Savmta Ife, NewMesico

memo

March 2, 2015
TO: Finance Committee
FROM: Robert Rodarte, Office%/\ 5
Purchasing Office \
g \A'v /
VIA: Oscar S. Rodriguez Wl—/
Finance Department V
ISSUE: Award of Bid # ‘15/07/B ;
On Call Miscellaneous HVAC Services Multiple City of Santa Fe Facilities
SUMMARY:

On February 2, 2015, six bids were received for the procurement of the above referenced |

service as follows:
Bid Amount Resident Veterans Preference

Yearout Service, LLC, Albuquerque
Total Bid Amount ltems 1-16 _ $ 807.25

Welch's Boiler Services, Albuquerque
Total Bid Amount ltems 1-16 $ 849.00

Mechanical Control Solutions, Albuquerque
Total Bid Amount ltems 1-16 $ 933.00 $867.69

Four Winds Mechanical, Albuquerque
Total Bid Amount ltems 1-16 $1,025.00 $934.19

Comfort System, Albuquerque
Total Bid Amount ltems 1-16 $1,017.00

TLC Plumbing & Utility, Albuquerque
Total Bid Amount Items 1-16 $1,428.69

The using department has reviewed the bid and recommends award of bid to Yearout
Service, LLC, Albugquerque, Welch's Boiler Services, Albuquerque and Mechanical Control
Solutions, Albuquerque in the amount of $250,000.00 per contract for a two year period with
the option to renew for two additional years.

The funding for these services will be budgeted as needed for each project.

S$S001.PMS - 7/35



Page 2
Award of ‘15/07/B

ACTION:
It is requested that this recommendation of award to Yearout Services, LLC, Albuquerque

Welch’s Boiler Services, Albuguerque and Mechanical Control Solutions, Albuquerque in the
total amount of $250,000.00 per contract be reviewed, approved and submitted to the City
Council for its consideration.

Attachments:
1. Memo of recommendation from the using division.
2. Bid tabulation sheet.
3. Copy of the agreement between the owner and contractor.
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City of Santa Fe, New Mexico

mermao

February 25, 2015

Public Works, CIP, Land Use Committee and Finance Committee

?M@«n
sa;(c T Pino, %E., Public Works Department Director

David Pfeifer, Facilities Division Director

FROM: LeAnn Valdez, Project Administrator, Facilities Division %l/

ITEM & ISSUE:
BID NUMBER 15/07/B- RECOMMENDATION OF AWARD AND APPROVAL OF A

CONSTRUCTION AGREEEMENT BETWEEN OWNER AND CONTRACTOR FOR ON
CALL MISCELLANEOUS HVAC SERVICES ON MULTIPLE CITY OF SANTA FE
FACILITIES IN AN AMOUNT NOT TO EXCEED $250,000.00 EXCLUSIVE OF NEW
MEXICO GROSS RECIEPTS TAX WITH:

» YEAROUT SERVICE, LLC

o WELCH’S BOILER SERVICES

e MECHANICAL CONTROL SOLUTIONS

BACKGROUND & SUMMARY:
A request for bids was advertised on December 12, 2014 for an On Call for Miscellaneous HVAC Services at

Multiple City of Santa Fe Facilities. Six bids were received on February 5, 2015 with no bidders qualifying for
local preference and two bids qualifying for veteran’s preference. The bids were reviewed for completeness
- and accuracy, and upon review, are reasonable.

For this On Call for Miscellaneous HVAC Services the award will be given to the lowest bidders using the
breakdown provided with a total of items 1-16. All vendors provided an hourly wage for each category
Journeyman, Experienced Apprentice, Laborer and Diagnosis on regular hours, after 5pm-8am, weekend hours
and holiday hours. The lowest qualified bidder is Yearout Service, LLC of Albuquerque. The second lowest
qualified bidder is Welch’s Boiler Service of Albuquerque and the third lowest qualified bidder is Mechanical
Control Solutions of Albuquerque with a qualified Veterans Preference of 8%. A tabulation of the accepted

bids is attached.

These On Call services contracts would be utilized for various facilities maintenance projects that involve
Miscellaneous HVAC Services that our staff could not perform. These contracts would be utilized as needed,
over a two (2) year period, with an option to renew for an additional year not to exceed four (4) years beyond
the original agreement date.




Public Works, CIP, LLand Use Committee & Finance Committee
March 9, 2015
Page 2

PROJECT BUDGET:
Auvailability of funds for these services will be identified and budgeted, as needed, for each

individual project. Execution of these Construction Agreements does not constitute a promise to
purchase any amount of said work.

RECOMMENDED ACTION:
The Public Works Department recommends the following:

e Approval of the Construction Agreements Between Owner and Contractor to
provide the On Call for Miscellaneous HVAC Services with the three vendors:
o Yearout Service, LI.C
o Welch’s Boiler Services
o Mechanical Control Solutions

Exhibits: Project Breakdown for Services
Bid Tabulation Sheets
Yearout Service, LL.C - Construction Agreement
Yearout Service, LLC -~ Summary of Contracts
General Conditions of the Contract
Welch’s Boiler Services - Construction Agreement
Welch’s Boiler Services - Summary of Contracts
General Conditions of the Contract
Mechanical Control Solutions - Construction Agreements
Mechanical Control Solutions - Summary of Contracts
General Conditions of the Contract

XC: Isaac J. Pino, Public Works Department Director
David J. Pfeifer, Facilities Division
Shirley Rodriguez, Purchasing Division
Project/book file



RFBY# '15/07/8'
ON CALL MISCELLANEOUS HVAC SERVICES

Project Breakdown

Item Apprg:\i/mate Unit Article and Description Unit Price
1 Hr, Journeyman, Regular Hours Worked
2 Hr. Journeyman, Hours Worked after 5pm-8am
3 Hr. Journeyman, Weekend Hours Worked
4 Hr. Journeyman, Holiday Hours Worked
5 Hr. Experlenced Apprentice, Regular Hours Worked
6 Hr. Experlenced Apprentice, Hours Worked after 5pm-8am
7 Hr. Experienced Apprentice, Weekend Hours Worked
8 Hr. Experienced Apprentice, Holiday Hours Worked
9 Hr. Laborer, Regular Hours Worked
10 Hr. Laborer, Hours Worked after 5pm-8am
1 Hr. Laborer, Weekend Hours Worked
12 Hr. Ltaborer, Holiday Hours Worked
13 Hr. Diagnosls, project estimates, troubleshooting, Regular Hours Worked
14 Hr. Diagnosis, project estimates, troubleshooting, Hours Worked after Spm-8am
15 Hr, Diagnosis, project estimates, troubleshooting, Weekend Hours Worked
16 Hr. Diagnosis, project estimates, troubleshooting, Holiday Hours Worked
Discount given off all retail parts and materials, invoice will Include copies of all
% purchases for parts and materials, including vendor and date purchased
17
One way per mile cost, per service vehicle required, measured from awarded
Mile |contractors office/shop to the requested job site, for travel in excess of 50 miles one
18 way
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CITY OF SANTA FE
CAPITAL IMPROVEMENTS PROGRAM

AGREEMENT BETWEEN
OWNER AND CONTRACTOR

CIP PROJECT #_646
CONSTRUCTION OF _ON CALL- MISCELLANEQUS HVAC SERVICES

e BN 2015, by and between the CITY OF

2

This Agreement is entered into this s ‘ ' dayof
SANTA FE, herein known as the Owner, and Yearout Service, LLC. herein known as the Contractor.

For the following:

PROJECT: Construction of On-Call Miscellaneous HVAC Services
PROJECT NO.: CIP #646
ARCHITECT OF RECORD: City of Santa Fe Capital Improvements Program
P.O. Box 909
Santa Fe, NM 87504
DISTRIBUTION:
OWNER
CONTRACTOR o .
USER AGENCY
OTHER ~
Revised July 2000

12



RECITALS

WHEREAS, the Owner, through its Governing Body, is authorized to enter into a construction Contract
for the project; and

WHEREAS, the Owner has let this Contract according to the established State and Local Purchasing
procedures for contracts of the type and amount let; and

WHEREAS, construction of this Project was approved by the Governing Body of the City of Santa Fe at
its meeting of

The OWNER and the CONTRACTOR agree:

ARTICLE 1
THE CONTRACT DOCUMENTS

The Contract Documents consist of: this Agrcement, the Conditions of the Contract (General, Supplementary,
and other Conditions), the Drawings, the Specifications, all Addenda issued prior to and all Modifications
issued after exccution of this Agreement. Thesc documents form the Contract, and all are as fully a part of the

Contract as if attached to this Agreement or repeated herein.

ARTICLE 2
THE WORK

The Contractor shall perform all the work required by the Contract Documents for CIP Project # 646 —
Construction of On Call for Miscellaneous HVAC Services _at Multiple City of Santa Fe Facilities

(Bid # 15/07/B).

The work designated as On-Call for Miscellancous HVAC Services, consists of, but is not limited to: heating,
ventilating and air conditioning work; for boilers and water heating equipment; for controls; and work related to
these systems, for City of Santa Facilities in Santa Fe, New Mexico. The City of Santa Fe Facilities Division
will utilize this On-Call Contract with prior, written approval of the scope of work, from the Facilities Division
Director, before commencing any work applicable to this On-Call Contract.

Contractor shall be responsible for verifications of all conditions, measurements and dimensions for bidding.

Contractor shall be responsible for all permits, fees and State inspections associated with the On Call for
Miscellaneous HVAC Services.

ARTICLE 3
TIME OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

The Contract Completion Time for this contract is two (2) years. The Contract duration shall terminate two (2)
years from the date of award, with the option to extend an additional year, by mutual agreement of all parties
and approval of the City of Santa Fe at the same price, terms and conditions. This Agreement shall not exceed

four (4) years beyond the original agreement date.

13



The Task Completion Time will be set by the Project Administrator on a task by task basis. Task completion
shall be as specified in the written Notice to Proceed. Task completion, whether Substantial and/or Physical
completion as set forth in each wrilten Notice to Proceed, shall be achieved no later than the date specified in
the written Notice to Proceed, except as hereafter extended by valid written Change Order by the owner.

ARTICLE 4
CONTRACT SUM

The Owner shall pay the Contractor in current funds for the performance of the work, subject to assigned tasks
or work orders, and additions and deductions by Change Order as provided in the contract Documents, the
Contract Sum not to exceed Two Hundred Fifty Thousand Dollars ($250,000.00), excluding New Mexico Gross

Receipt Taxes.

The Base Bid is summarized as follows:

Base Bid $250,000.00
Gross Receipts Tax (8.1875%) $ 20,468.75
TOTAL BASE BID AMOUNT (tax included) $270,468.75

ARTICLE S
PROGRESS PAYMENTS

Based upon Application for Payment submitted to the Owner by the Contractor and Certificates for Payment
issued by the Owner, the Owner shall make progress payments on account of the Contract sum to the Contractor
as provided in the Contract documents for the period ending the last day of the month as follows:

Not later than twenty-one (21) days following the end of the period covered by the Application for Payment, one
hundred percent (100%) of the portion of the Contract Sum properly allocable to labor, materials, and
equipment incorporated in the work and one hundred percent (100%) of the portion of the Contract sum
properly allocable to materials and equipment suitably stored at the site or some other location agreed upon in
writing for the period covered by the Application for Payment, less the aggregate of previous payments made by
the Owner; and upon physical completion of the entire work, a sum sufticient to increase the total payments to
one hundred percent (100%) of the Contract sum, less such amounts as the Owner shall determine for all
incomplete work and unsettled claims as provided in the Contract documents.

ARTICLE 6
LIQUIDATED DAMAGES

Should the Contractor neglect, refuse, or otherwise fail to achieve Substantial and/or Physical completion by
the contract date set forth in each written Notice to Proceed pursuant (o Article 3 herein or any extension in the
Contract thereof,, the Contractor agrees to pay to the Owner the amount of Four Hundred Dollars ($ 400) per
consecutive work day of delay until the work is completed and accepted or until voided pursuant to the
provisions of the General Conditions of the Contract, not as a penalty, but as liquidated damages for such breach

of the Contract.

14



ARTICLE 7
FINAL PAYMENT

Final payment, constituting the entire unpaid balance of the Contract sum, shall be paid by the Owner to the
Contractor within twenty-one (21) calendar days after all deficiencies to the Contract document that were noted
during the Substantial Completion Inspection and listed on the attachment to the Certificate of Substantial
Completion have been corrected, and provided the Contract has been fully performed and a final Certificate for
Payment has been issued by the Owner. In addition, the Contractor shall provide to the Owner a certified
statement of Release of Lien (AIA Document G706A or approved form), Consent of Surety, Warranty from
Prime Contractor, Warranties from Suppliers and Manufacturers, training sessions, equipment/operating

manuals, and as-built drawings.

ARTICLE 8
SCHEDULE

The Contractor shall, within five (5) days after the effective date of Notice to Proceed, prepare and submit two
(2) copies of a progress schedule covering project operations for the task period. This progress schedule shall
be of the type generally referred to as a Critical Path Method (CPM), Critical Path Schedule (CPS), and Critical
Path Analysis (CPA), and other similar designations. The CPM shall be used to control the timing and
sequences of the project. All work shall be done in accordance with the CPM Planning and Scheduling. A
written statement of explanation shall be submitted with the progress schedule. All costs incurred by the
contractor to implement the CPM shall be borne by the Contractor, and are part of their Contract

ARTICLE 9
GENERAL AND SPECIAL PROVISIONS

9.1 This Agreement shall be governed exclusively by the provisions hereof and by the laws of the State of
New Mexico as the same from time to time exist.

9.2 Terms used in this Agreement which are defined in the Conditions of the Contract shall have the
meanings designated in those Conditions.

9.3  The Contractor shall defend, indemnify, and hold harmless the Owner against any and all injury, loss, or
damage, including, without limitation, costs of defense, court costs and attorney’s fees, arising out of

the acts, errors, or omissions of the Contractor.

9.4  An enumeration of the Contractor’s Liability Insurance requirements appears in the General Conditions
of the Contract for construction. Insurance requirements are also described in the Instructions to the
Bidder section of the Project Manual. Contractor shall maintain adequate insurance in at least the
maximum amounts which the Owner could be liable under the New Mexico Tort Claims Act and shall
provide proof of such insurance coverage to the City. It is the sole responsibility of the Contractor to be

in compliance with the law.

9.5  This Agreement shall not become effective until: (1) approved by the Governing Body; and (2) signed
by all parties required to sign this Agreement.

15



9.6

9.7

9.8

9.9

9.10

9.11

9.12

9.13

9.14

The Contractor and the Contractor’s agents and employees are independent contractors performing
professional and technical services for the Owner and arc not employees of the Owner. The Contractor
and the Contractor’s agents and employees shall not accrue leave, retirement, insurance, bonding, use of
Owner’s vehicles, or any other benefits afforded to employees of the Owner as a result of this

Agreement.

The Contractor shall not subcontract any portion of the services to be performed under this Agreement
without prior written approval of the Owner,

The Contractor shall maintain detailed time records which indicate the date, time and nature of services
rendered. These records shall be subject to inspection by the Owner, the Department of Finance and
Administration and the State Auditor. The Owner shall have the right to audit billings both before

and after payment. Payment under this Agreement shall not foreclose the right of the Owner to recover

excessive illegal payments.

The terms of this Agreement are contingent upon sufficient appropriations and authorization being made
by the Owner for the performance of this Agreement. If sufficient appropriations and authorization are
not made by the Owner, this Agreement shall terminate upon written notice being given by the Owner to
the Contractor. The Owner’s decision as to whether sufficient appropriations arc available shall be
accepted by the Contractor and shall be final.

The Contractor warrants that the Contractor presently has no interest and shall not acquire any interest,
direct or indirect, which would conflict in any manner or degree with the performance or services

required under this Agreement.

The Contractor hereby warrants that the Contractor is in compliance with the Americans with
Disabilities Act, 29 CFR 1630.

The Contractor, upon final payment of the amounts due under this Agreement, releases the Owner, the
Owner’s officers and employees, and the City of Santa Fe from all liabilities and obligations arising from
or under this Agreement, including, without limitation, all damages, losses, costs, liability, and expenses,
including, without limitation, attorney’s fees and costs of litigation that the Contractor may have.

The Contractor agrees not to purport to bind the Owner to any obligation not assumed herein by the
Owner, unless the Contractor has express written authority to do so, and then only within the strict limits

of that authority,

Notices. Any and all notices provided for hereunder shall be in writing and shall be deemed delivered,
given and received when (i) personally delivered, or (ii) 5 days after the same are deposited in the-
United States mail, postage prepaid, registered or certified mail return receipt requested, addressed to
the applicable party at the address indicated below for such party or at such other address as may be

designated by either party in a written note to the other party.

16



9.15

9.16

9.17

9.18

9.19

9.20

9.21

OWNER City of Santa Fe
Capital Improvements Program
P.O. Box 909
Santa Fe, New Mexico 87504-0909

CONTRACTOR YEAROUT SERVICE
8501 WASHINGTON ST, NE
ALBUQUERQUE, NM 87113
New Mexico License # 365365

Gender, Singular/Plural. Words of any gender used in this Agrecment shall be held and construed to
include any other gender, and words in the singular number shall be held to include the plural, unless the

context otherwise requires.

Captions and Section Headings. The captions and section headings contained in this Agreement are for
convenience of reference only, and in no way limit, define, or enlarge the terms, scope and conditions of

this Agreement.

This document shall be executed in no less than five (5) counterparts, each of which shall be deemed an
original,

Certificates and Documents Incorporated. All certificates and documentation required by the provisions
of the Agreement shall be attached to this Agreement at the time of execution, and are hereby
incorporated by reference as though set forth in full in this Agreement to the extent they are

consistent with its conditions and terms.

Separability. If any clause or provision of this Agreement is illegal, invalid or unenforceable under
present or future laws effective during the term of this Agreement, then and in that event, it is the
intention of the parties hereto that the remainder of this Agreement shall not be affected thereby.

Waiver. No provision of this Agreement shall be deemed to have been waived by either party unless
such waiver be in writing signed by the party making the waiver and addressed to the other party; nor
shall any custom or practice which may evolve between the parties in the administration of the terms
hereof be construed to waive or lessen the right of either party to insist upon the performance by the
other party in strict accordance with the terms hereof. Further, the waiver by any party of breach by the
other party of any term, covenant, or condition hereof shall not operate as a waiver of any subsequent
breach of the same or any other term, covenant, or condition thereof.

Entire Agreement. This Agreement represents the entire Contract between the parties and except as
otherwise provided herein, may not be amended, changed, modified, or altered without the written
consent of the parties hereto. This Agreement incorporates all of the conditions, agreements, and
understandings between the parties concerning the subject matter of this Contract, and all such
conditions, understandings, and agreements have been merged into this written Agreement. No prior
conditions, agreement, or understanding, verbal or otherwise, of the parties or their agents shall be
valid or enforceable unless embodied in this written Agreement,

6
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9.22

9.23

9.24

9.25

9.26

9.27

Interchangeable Terms. For purposes of all provisions within this Agreement and all attachments
hereto, the terms “Agreement” and “Contract” shall have the same meaning and shall be

interchangeable.

Words and Phrases. Words, phrases, and abbreviations which have well-known technical or trade
meanings used in the Contract documents shall be used according to such recognized meaning. In
the event of a conflict, the more stringent meaning shall govern.

Relationship of Contract Documents. The Contract Documents are complementary, and any
requirement of one Contract Document shall be as binding as if required by all,

Pursuant to Section 13-1-191, NMSA 1978, reference is hereby made to the Criminal Laws of New
Mexico (including Sections 30-14-1, 30-24-2, and 30-41-1 through 30-41-3, NMSA 1978) which
prohibit bribes, kickbacks, and gratuities, violation of which constitutes a felony. Further, the
Procurement Code (Sections 13-1-28 through 13-1-199, NMSA 1978) imposes civil and criminal

penalties for its violation.

By entering into this Agreement, the parties do not intend to create any right, title or interest in or for the
benefit of any person other than the Owner and the Contractor. No person shall claim any right, title or
interest under this Agreement or seek to enforce this Agreement as a third party beneficiary of this

Agreement.

Pursuant to Section 13-4-11. NMSA 1978, Reference is hereby made to the Minimum Wage on Public
Works; weekly payments; posting wage scale; withholding funds.

ARTICLE 10
NEW MEXICO TORT CLAIMS ACT

Any liability incurred by the City of Santa Fe in connection with this Agreement is subject to the immunities
and limitations of the New Mexico Tort Claims Act, Section 41-4-1, et. seq. NMSA 1978, as amended. The
City and its “public employees” as defined in the New Mexico Tort Claims Act, do not waive any limitation of
liability pursuant to law. No provision in this Agreement modifies or waives any provision of the New Mexico

Tort Claims Act, -

18



This Agreement is entered into as of the day and year first written above.

OWNER:
CITY OF SANTA FE:

JAVIER M. GONZALES, MAYOR

DATE:

ATTEST:

YOLANDAY. VIGIL, CITY CLERK

APPROVED AS TO FORM:

/%)// 2z 5

CONTRACTOR:
YEAROUT SERVICE, LLC

BY:
TITLE:

DATE:

NM TAXATION AND REVENUE CRS#L.0595994576
CITY OF SANTA FE BUSINESS REG #15-00110963

KELLEY A. BRENNAN, CITY ATTORNEY

APPROVED:

OSCAR RODRIGUEZ, FINANCE DIRECTOR

Business Unit Line Item VARIES PER TASK ORDER

19



Address;

Each joint venture must sign. The manner of signing for each individual, partnership, and corporation that is
a party to the joint venture should be in the manner indicated in the appropriate category.

Bidder must fill in the following: (If none, write none)

NM License No.. 365365  Classification: _MM98, GB98 & GF09

NM Taxation and Revenue CRS No.: __03-140758-00-7
City of Santa Fe Business Registration No.: _Control Number; 0057717 License Number: 15-00110963

NM Resident Preference Number (if applicabte);_ 10595994576

Oue Original and one copy of the Bid Submittal is required

27
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) City of Santa Fe
Summary of Contracts, Agreements, & Amendments

Section to be completed by department for each _contract or contract amendment

1 FOR: ORIGINAL CONTRACT
MAINTENANCE AGREEMENT
LEGAL SERVICES AGREEMENT

aininiet

CONTRACT AGREEMENT
LICENSE AGREEMENT
MEMORANDUM OF UNDERSTANDING

-
-
P

MEMORANDUM OF AGREEMENT JOINT POWERS AGREEMENTS r
GRANT AGREEMENTS CHANGE ORDERS (i
2 Name of Contractor Yearout Service, LLC
3 Complete information requested I Plus GRT
¥ inclusive of GRT
Original Contract Amount: Not to exceed $250,000.
Termination Date: Two years after original agreement signed
v Approved by Council Date: To Be Determined
~ or by City Manager Date:
Contractis for: |On Call for Miscellaneous HVAC Services on Muitiple City of Santa Fe Facilities
Amendment # to the Origlnal Contract#
Increase Amount $
Extend Termination Date to:
r~ Approved by Council Date:
U or by City Manager Date:
Amendment is for: ,
4 History of Contract & Amendments: (option: attach spreadsheet if multiple amendments) ™ Plus GRT
rwThclusive of GRT

Amount $ not to exceed $250k  of original Contract#

Termination Date: TBD
Reason: On Call for Miscellaneous HVAC Services on Multiple City of Santa Fe Facliiffes

Amount $ amendment #

Reason:

Termination Date:

Amount $ amendment #

Reason:

Amount $ amendment #

Reason:

Termination Date:

Termination Date:

Amount $ amendment #

Reason:

Termination Date;

Total of Original Contract plus all amendments: $ not to exceed $250k

5 Procurement Method of Original Contract: (complete one of the lines)

RFP [~ rRr@ 7

Sole Source - Other WV REB# 15/07/B



6

10

11

12

13

14

15

16

17

18

City of Santa Fe
Summary of Contracts, Agreements, & Amendments

Procurement History: First year of open agreement

example: (First year of 4 year contract)

Funding Source: TBD on project basis BU/LIne Item: TBD on project basis

Any out-of-the ordinary or unusual issues or concerns:
No

{(Memo may be attached to explain detail.)

Staff Contact who completed this form: LeAnn Valdez %[/ Phone # 955-5938

Division Contract Administrator: David Pfeifer

Division Director: David Pfeifer D s Q % T‘Kg/

Department Director: Isaac J. Pino

[
Certificate of Insurance attached. (if origina¥Contract)

Description of your efforts to reduce the cost of the contract including information on efforts to obtain
other quotes for the contracted activity: Worked on getting a On-Call contractor with Muitiple vendors

Prior year’'s contract amount?:  none

Describe service impact from an ongoing commitment to the contractor: required licenses

Why staff cannot perform the work?:  required licenses

If extending contract, why?: N/A

Was a Santa Fe company awarded contract? If not, why?: NQO. No Local Bids Recelved
Has the contract has been approved as to form by City Attorney's Office?: Yes
Is this for City Manager or Council approval?: City Council
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GENERAL CONDITIONS OF THE CONTRACT
(00 7200)

In the case of conflicting requirements between the AIA General

Conditions and these General Conditions, the most stringent

requirement will apply.

(00 7213) GENERAL CONDITIONS

NOTICE

This document has been prepared by the Capital Improvements Program (CIP) and Contract Compliance staff of the City of
Santa Fe for use in construction projects.

9

10,

1,

12.

DOCUMENT - DIVISION 00 7213
GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION
(THIS DOCUMENT HAS IMPORTANT LEGAL CONSEQUENCES;
CONSULTATION WITH AN ATTORNEY IS ENCOURAGED WITH
RESPECT TO ITS COMPLETION OR MODIFICATION.)
TABLE OF ARTICLES
CONTRACT DOCUMENTS
ARCHITECT - FACILITIES DIVISION
OWNER
CONTRACTOR
SUBCONTRACTORS
WORK BY OWNER OR BY SEPARATE CONTRACTORS
MISCELLANEOUS PROVISIONS
TIME
PAYMENTS AND COMPLETION
PROTECTION OF PERSONS AND PROPERTY
INSURANCE
CHANGES IN THE WORK
UNCOVERING AND CORRECTION OF WORK.
TERMINJATION OF THE CONTRACT
EQUAL OPPORTUNITY

MINIMUM WAGE RATES

24



1.1

1.2

ARTICLE 1

CONTRACT DOCUMENTS

DEFINITIONS

111

1.14

THE CONTRACT DOCUMENTS

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract
{General, Supplementary, and Other Conditions), the Drawings, the Specifications, and all Addenda issued
prior to and all Modifications issued after execution of the Contract. A Modification is (1) a written
amendment to thc Contract signed by both parties, (2) a Change Order, (3) a written interpretation issued by
the Architeet pursuant to Subparagraph 2.2.6, or (4) a written order for a minor change in the work issued by
the Architect pursuant to Paragraph 12.4. The Contract Document do not include Bidding Documents such
as the Advertisement or Invitation to Bid, the Instructions to Bidders, sample forms, the Contractor’s Bid, or
portions of Addenda relating to any of these, or any other documents, unless specifically enumerated in the
Owner-Contractor Agreement,

THE CONTRACT

The Contract Documents form the Contract for Construction, This Contract represents the entire and
integrated agreement between the parties hereto and supersedes all prior negations, representations, or
agrcements, either written or oral, The Contract may bc amended or modified only by a Modification as
defined in Subparagraph 1.1.]. The Contract Documents shall not be construed to crcate any contractual
relationship of any kind between the Architect and the Contractor, but the Architect shall be entitled to
performance of obligations intended for his benefit, and to enforcement thereof. Nothing contained in the
Contract Documents shall create any contractual relationship between the Owner or the Architect and any
Subcontractor or Sub-subcontractor,

THE WORK

The work comprises the design and complcted construction required by the Contract Documents, and
includes design specifications, and all labor necessary to produce such construction, and all materials and
cquipment incorporated or to be incorporated in such construction.

THE PROJECT

The Projcct is the total design and construction of which the work perlormed under the Contract Documents
may be the whole or a part.

EXECUTION, CORRELATION AND INTENT

1.2.1

1.2.2

No fewer than two (2) copies of the Contract Documents shall be signed by the Owner and the Contractor. If
either the Owner or the Contractor or both do not sign the Conditions of the Contract, Drawings,
Specifications, or any of the other Contract Documents, the Architect shall identify such Documents,

By executing the Contract, the Contractor represents that he has visited the site, familiarized himsclf with the
local conditions under which the work is to be performed, and correlated his observations with the
requirements of the Contract Documents.

The intent of the Contract Documents is to include all items necessary for the proper execution and
completion of the work., The Contract Documents are complementary, and what is required by any one
shall be as binding as if required by all work not covered in the Contract Documents will not be required
unless it is consistent therewith and s reasonably inferable therefrom as being necessary to produce the
intended results, Words and abbreviations which have well-known technical or trade meanings are used in
the Contract Documents in accordance with such recognized meanings. In the event of a conflict between the
Contract Documents, the more stringent requirements shall govern,

The organization of the Specifications into divisions, sections and articles, and the arrangement of Drawings
shall not control the Contractor in dividing the work among Subcontractors or in establishing the extent of
work to be performed by any trade.

25



1.3

2.1

2.2

OWNERSHIP AND USE OF DOCUMENTS

1.3.1

All designs, drawings, spccifications, notes, and other work devcloped in the performance of this Contract
shall be and remain the sole property of the Owncr and may be used on any other work without additional
compensation to the Architect. With respect thereto, the Architect agrees not to assct any rights and not to
establish any claims under the design patent of copyright laws,

ARTICLE 2

ARCHITECT

DEFINITION

2.1.1

The Architcct is the person lawfully licensc Lo practice Architecture, or an cntity lawfully practicing
Architecture identified as such in the Owner-Contractor Agreement, and is referred to throughout the
Contract Documents as if singular in number and masculine in gender, The term “Architect” mcans the

Architect or his authorized representative,

APMINISTRATION OF THE CONTRACT ~ FACILITIES DIVISION

2.2.1

222

223

224

2.2.6

227

22.8

The Architect will provide administration of the Contract as hereinafter described.

The Architect will be the Owner’s Agent during construction and until final payment is due, The Architect
will advise and consult with the Owner. The Owner’s instructions to the Contractor shall be forwarded
through the Architect. The Architect shall have the authority to act on behalf of the Owner only to the cxtent
provided in the Contract Documents, unless otherwise modified by written instrument in accordance with
Subparagraph 2.2.17.

The Architect shall submit to the Owner, for approval, a list of critical inspection points based upon the
construction schedule furnished by the Contract (Paragraph 4,11,1). The Architect and his staff (including
the on-sitc representative, if agreed upon) shall make at least three (3) weekly visits to the site at thosc critical
points and at other times as the Architect deems appropriate during the progress of the work. Additionally,
the Architect shall familiarize himself with the progress and quality of the work and detcrmine if the work is
proceeding in accordance with the Contract Documents. On the basis of on-site observations, as the
Architect, he shall guard the Owner against defects and deficiencies in the construction. Should the Architect
determine that any portion of the work varies from the intent of the Contract Documents he shall immediately
notify the Contractor and the Owner of the non-compliance and the nature of the work required to correct
such non-compliance. Thc Architect shall recommend to the Owner, in writing, to issue a “stop work ordcr”
for any portion of the work that does not substantially comply with the intent of the Contract Documents,

except as follows.

The Architect shall not be responsible for construction means, methods, techniques, sequences, or
procedures, or for safety precautions and programs in connection with the work. Additionally, the Architect
shall not be responsible for the Contractor’s failure to carry out the work in accordance with the Contract
Documents, The Architect shall reject work, which does not meet or exceed the standards established by the
Contract Documents, Whenever, in his reasonable opinion, he considers it necessary or advisable to ensure
the proper implementation of the intent of the Contract Documents, he will have authority to require special
inspection or testing of any work in accordance with the provisions of the Contract Documents whether or
not such work is then fabricated, instalied or completed.

The Architect shall at all times have access to the work wherever it is in preparation and progress. The
Contractor shall provide facilities for such access so the Architect may perform his functions under the

Contract Documents.

Based on the Architect’s observations and an evaluation of the Contractor’s Application for Payment, the
Architect will determine the amounts owing to the Contractor and will issue Certificates for Payment in such

amounts, as provided in Paragraph 9.4

The Architect will be the interpreter of the requirements of the Contract Documents and the judge of the
performance thereunder by both the Owner and the Contractor.

The Architect will render interpretations necessary for the proper execution or progress of the work, with

26



31

229

2.2.10

2211

2.2,12

2,213

2.2.14

2.2.15

2.2.16

2217

2.2.18

rcasonable promptness and in accordance with any time limit agreed upon. Either party to the Contract may
make written request to the Architect for such interpretations.

Claims, disputcs, and other matters in question between the Contractor and the Qwner relating to the
cxecution or progress of the work or the interpretation of the Contract Documents shall be referred to the
Architcet for decision which he will render in writing within a rcasonablc time.

All interpretations and decisions of the Architect shall be consistent with the intent of and reasonably
inferable from the Contract Documents and will be in writing or in the form of drawings. In his capacity as
interpreter and judge, he will endeavor to secure faithful performance by both the Owner and the Contractor,
will not show partiality to either, and will not be liable for the rcsult of any interpretation or decision rendered

in good faith in such capacity.

The Architect's decisions in matters rclating to artistic effect will be final if consistent with the intent of the
Contract Documents.

The Architect will have authority to rcject work which docs not conform to the Contract Documents.
Whenever, in his opinion, he considers it necessary or advisablc for the implementation of the intent of the
Contract Doeuments, he will have authority to require special inspection or testing of the work in accordance
with Subparagraph 7.7.2 whether or not such work is then fabricated, installed or completed, However,
neither the Architect’s authority to act under this Subparagraph 2.2.12, nor any decision made by him in good
faith either to exercise or not to exercise such authority, shall give rise to any duty or responsibility of the
Architect to the Contractor, any Subcontractor, any of their agents or employees, or any other person
performing any of the work.,

The Architect will review and approve or take other appropriate action upon Contractor’s submittals such as
Shop Drawings, Produet Data and samples, but only for conformance with the design concept of the work
and with the information given in the Contract Documents. Such action shall be taken with reasonable
promptness so as to cause no delay. The Architect’s approval of a specific item shall not indicate approval of
an assembly of which the time is a component.

The Architect will prepare Change Orders in accordance will Article 12 and will haye authority to order
minor changes in the work as provided in Subparagraph 12.4.1.

The Architeet will conduct inspections to detcrmine the dates of Substantial Completion and Final
Completion, will receive and forward to the Owner for the Owner’s review of written warranties and related
documents requircd by the Contract and assembled by the Contractor and will issue a final Certificate of
payment upon compliance with the requirements of Paragraph 9.9

1f the Owner and Architect agree, the Architect will provide one or more Project Representatives to assist the
Architect in carrying out his responsibilities at the site. The dutics, responsibilitics and limitations of
authority of any such Project Representative shall be as set forth in an exhibit to be incorporated in the
Contract Documents.

The duties, responsibilitics and limitations of authority of the Architect as the Owner’s representative during
construction as sct for in the Contract Documents will not be modified or extended without written consent of
the Owner, the Contractor and the Architect.

In case of the termination of the cmployment of the Architect, the Owner shall appoint an Architect whosc
status under the Contract Documents shall be that of the former Architect.

ARTICLE 3

OWNER

DEFINITION

3.1.1

The Owner is the person or entity identified as such in the Owner-Contractor Agreement and is referred to
throughout the Contract Documents as if singular in number and masculine in gender. The term “Owner®
means the Owner or his authorized representative.
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32

33

3.4

4.1

INFORMATION AND SERVICES REQUIRED OF THE OWNER

3.2.1 The Owner shall, at the request ol the Contractor, at the time of execution of the Owner-Contractor
Agreement, furnish to the Contractor reasonable cvidence that he had made financial arrangements to fulfill
his obligations under the Contract. Unless such rcasonable evidence is furnished, the Contractor is not
required to cxecute the Owner-Contractor Agrecement or to commence the work.

322 (Not uscd)

323 Exccpt as provided in Subparagraph 4.7.1, thc Owner shall sccure and pay for necessary approvals,
eascinents, assessments, and charges required for the construction, use or occupancy of permanent structures
or for permanent changes in existing facilitics.

3.24 Information or services under the Owner’s control shall be furnished by the Owner with reasonable
promptness to avoid delay in the orderly progress of the work.

3.25 Unless otherwise provided in the Contract Documents, the Contractor will be furnished, free of charge, all
copics of Drawings and Specifications reasonable necessary for the exccution of the work.

3.2.6 The Owner shall forward all instructions to the Contractor through the Architect.

327 The forcgoing are in addition to othcr duties and responsibilities of the Owner cnumerated herein and
cspecially those in respect to work by Owner or by Separate Contractors, Payments and Complction, and
Insurance in Articles 6, 9 and 11 respectively.

OWNER’S RIGHT TO STOP THE WORK

33.1 If the Contractor fails to correct defective work as required by Paragraph 13.2 or persistently fails to carry out
the work in accordance with the Contract Documents, the Owner, by a written order signed personally or by
an agent specifically so empowered by the Owner in writing, may order the Contractor to stop the work, or
any portion thereof, until the cause of such order has been eliminated; however, this right of thc Owner to
stop the work shall not give rise to any duty on the part of the Owncr to cxercise this right for the benclit of
the Contractor or any other person or entity, except to the extent required by Subparagraph 6.1.3.

OWNER'’S RIGHT TO CARRY OUT THE WORK

3.4.1 If the Contractor defaults or neglects to carry out the work in accordance with the Contract Documents and
fails within seven days after receipt of written notice from the Owner to commence and continue correction
of such dcfault or neglect with diligence and promptness, the Owner may, aftcr seven days following receipt
by the Contractor of an additional written notice and without prejudice to any other remedy he may have,
make good such deficiencies. In such case, an appropriate Change Order shall be issued deducting from the
payments then or thereafter due the Contractor the cost of correcting such deficicncies, including
compensation for the Architect’s additional services made necessary by such default, neglect or failurc, Such
action by the Owner and the amount charged to the Contractor arc both subject to the prior approval of the
Architect, If the payments then or thereafter due to the Contractor are not sufficient to cover such amount,
the Contractor shall pay the difference to the Owner.

ARTICLE 4
CONTRACTOR

DEFINITION

4.1.1 The Contractor is the person or entity identified as such in the Owner-Contractor Agreement and is referred
to throughout the Contract Documents as if singular in number and masculine in gender. The term
“Contractor” means the Contractor or his authorized representative,

1.2 REVIEW OF CONTRACT DOCUMENTS

4.12 The Contractor shall carefully study and compare the Contract Documents and shall at once report to the
Architect and the Owner any error, inconsistency or omission he may discover. The Contractor shall not be
liable to the Owner or the Architect for any damage resulting from any such etrors, inconsistencies or
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4.3

4.4

4.5

4.6

4.7

omissions in the Contract Documents. The Contractor shail perform no portion of the work at any time
without Contract Documents or, where required, approved Shop Drawings, Product Data or Samples for such

portion of the work.

SUPERVISION AND CONSTRUCTION PROCEDURES

431

The Contractor shall supervise and direct the work, using his best skill and attention. He shall be solely
responsible for all construction means, methods, techniques, sequences and procedures and for coordinating
all portions of the work under the contract.

The Contractor shall be responsible to the Owner for the acls and omissions of his employees, Subcontractors
and their agents and employees, and other persons performing any of the work under a contract with the
Contractor.

The Contractor shall not be relieved from his obligations to perform the work in accordance with the Contract
Documents either by the activitics or duties of the Architect in his administration of the Contract, or by
inspections, tests or approvals required or performed undcr Paragraph 7.8 by persons other than the
Contractor,

LABOR AND MATERJALS

4.4.1

442

Unless otherwise provided in the Contract Documents, the Contractor shall providc and pay for all labor,
materials, equipment, tools, construction cquipment and machincry, water, heat, utilities, transportation, and
other facilities and services nccessary for the proper ecxecution and completion of the work, whether or not
incorporatcd or to be incorporated in the work.

The Contractor shall at all times enforce strict discipline and good order among his employees and shall not
employ on the work any unfit person or anyone not skilled in the task assigned to him.

WARRANTY

4.5.1

TAXES

4,6.]

The Contractor warrants to the Owner and Architect that all materials and equipment furnished under this
Contract will be new uniess otherwise specified, and that all work will be of good quality, free from faults
and conforming to these requirements, including substitutions not properly approved and authorized, may be
considered defective, If required by the Architect, the Contractor shall furnish satisfactory evidence as to the
kind and quality of materials and equipment. This warranty is not limited by the provisions in Paragraph

13.2.

The Contractor shall and hereby does warrant and guarantec all workmanship, labor, and materials performed
and supplied by him or his Subcontractors for a period of one (1) year from the date of completion as
evidenced by the date of the Owner’s Certificate of Final Completion of this Contract, This also includes all
labor required for replacing materials or equipment found to be defective with the one (1) year period. All
guarantees for a longer period of time required by the work sections of these Specifications shall be secured
by the Contractor from Subcontractors and delivered to the Architect and are hereby warranted by the
Contractor as much as if countersigned by him.

The Contractor shall pay all sales, consumer gross receipts tax, use and other similar taxes for the work or
portions thereof provided by the Contractor which are legally enacted at the time Bids are received, whether

or not yet effective.

PERMITS, FEES AND NOTICES

4.7.1

Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the
construction permit and for all other permits and governmental fees, licenscs and inspcctions nccessary for
the proper execution and completion of the work which arc customarily secured after cxecution of the
Contract and which arc legally required at the time the Bids arc received.

The Contractor shall give all notices and comply with all laws, ordinances, rules, regulations and lawful
orders of any public authority bearing on the performance of the work.
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4.8

4.9

4.10

4.73

4.74

It is not the responsibility of the Contractor 1o make cerlain that the Contract Documents arc in accordance
with applicable laws, statutes, building codes and rcgulations. 1f the Contractor obscrves that any of the
Contract Documents are at variance therewith in any respect, he shall promptly notify the Architect in
writing, and any necessary changes shall be accomplished by appropriate Modification.

If the Contractor performs any work knowing it to be contrary 1o such laws, ordinances, rules and rcgulations,
and without such notice to the Architect, he shall assume full responsibility therefore and shall in turn notify
thec Owner’s Representative of such action.

ALLOWANCES

4.8.1

‘The Contractor shall include in the Contract Sum all allowances stated in the Contract Documcnts, Items
covered by these allowances shall be supplicd for such amounts and by thesc allowanccs shall be supplied for
such amounts and by such persons as the Owner may direct, but the Contractor will not be required to employ
persons against whom he makes a reasonable objection.

Unless otherwise provided in the Contract Documents:

A, These allowances shall cover the cost to the Contractor, less any applicable trade, discount of the
materials and cquipment rcquired by the allowance delivered at the site, and all applicable taxes.

B. The Contractor’s costs for unloading and handling on the site, labor, installations costs, overhead,
profit and other expenses contemplated for the original allowance shall be included in the Contract
Sum and not in this allowancc;

C. Whenever the cost is more than or less than the allowance, the Contract Sum shall be adjusted
accordingly by Change Order, the amount of which will recognizc changes, if any, in handling
costs on the site, Jabor, installation costs, overhead, profit and other expenses.

SUPERINTENDENT

4.9.1

The Contractor shall employ a competent Superintendent and necessary assistants who shall be in attendance
at the project site during the progress of the work. The Superintendent shall represent the Contractor, and ail
communications given to the Superintendent shall be as binding as if given to the Contractor. Important
communications shall be confirmed in writing. Other communications shall be so confirmed on written

request in cach case.

PROGRESS SCHEDULES

4.10.1

4.10.2

4,103

The Contractor shall, within ten (10) days after the effective date of Notice to Proceed, furnish five copies
of a preliminary progress schedulc covering his operations for the first thirty (30) days. The preliminary
progress schedule shall be a bar graph or an arrow diagram showing the items the Contractor intends to
commencc and complete the various work stages, opcrations, and contract means planned to be started during

the first thirty (30) days.
]

Unless otherwise specified in the Special Provisions, the Contractor shall submit for approval by the
Architect, within thirty 30) days afier the effective date of Notice to Proceed, five copies of a critieaf-path-
type analysis. The critical-path-type analysis shall include as a minimum; a graphic network diagram; a
computer printout or list of aclivities; and a brief written explanation of the proposed schedule.

The graphic network diagram shall consist of an arrow diagram or a geometric figure and connector diagram
which clearly depicts the major subdivisions of the work, the order and interdependencies of activities
planned by the Contractor, as well as, activities by others which affect the Contractor’s planning. The
intended time for starting and compieting each activity, the associated float time and the quantity and kinds of
major equipment to be used shall be shown for each construction operation. For those activities lasting more
than 30 days, either the estimated time for 25-50 and 75 percent completion or other significant milestones in
the course of the activity, shall be shown. In addition to the actual construction operations, the network
diagram shall show such items as submittal of samples and Shop Drawings, delivery of materials and
equipment, construction in the area by other forces, traffic detour controls, and other significant items related
to the progress of construction. The graphic network diagram shall be printed or neatly and legibly drawn to
a linear scale.
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4.11

4.12

4,104

4.10.5

4.10.6

4,10.7

4.10.8

4.10.9

4.10.10

Activitics shown shall be coordinated insofar as possiblc with the Contract Bid items, types of work and
maximum numbcr of activities of each type.

The computer printout or list of activities shall show for cach activity the estimated duration, the earliest
starting and finishing dates, the latest starting and finishing dates, and float or slack time. Activitics which
constitute the critical sequence shall be identified, showing a total job duration equal to the Contract Time.

The written explanation shall contain sufficient information to describe the construction methods to be used
and to enable the Architect to cvaluate the schedule and supporting analysis for validity and practicability, If
the schedule or written explanatlon is not accepted by the Architect, the Contractor shall resubmit the rejected
items within ten (10) days after rejection.

The analysis may employ the usc of an electric computer or may consist of a non-computer analysis if the
latter is suitable to analyze the numbcr of activitics required. The adequacy of the system s¢lected shall be
acceptable to the Architect.

The Contractor shall submit to the Architect monthly progress status reports on dates directed by the
Architect. Such reports shall list those uncomplcted activities which have less than 30 days float and which
are cither in progress or scheduled to be started within the next reporting period. For cach of the listed
activities, the following shall be shown:

A. Starting date scheduled in last critical-path-analysis,
B. Actual or intended starting datc.
C. Revised activity duration, if any.

If the noted starting dates or duration delay the scheduled project completion date, the delay shall be named.
Reasons for the delay shall be given with an explanation of the Contractor’s proposed corrcctive action. The

Contract shall also note each activity completed during the report period.

A revised critical-path-type analysis shall be submitted when one or more of the following conditions occur:

A. When an approved change Order significantly affeets the contract completion date, or the sequence
of aetivities.

B. When progress of any critical activity falls significantly behind the scheduled progress,

C. When delay on a non-critical activity is of such magnitude as to change the course of the critical
path.

D. At any time the Contractor elects to change any sequence of activities affecting the critical path,

The revised analysis shall be made in the same form and detail as the original submittal and shall be
accompanied by an cxplanation of the reasons for the revisions,

The Contractor shall prosecute the work in accordance with the latest critical path type analysis. Deviations
therefrom shail be submitted to the Architect for revicw. In the event that the progress of items along the
critical path is delayed, the Contractor shall revise his planning to include additional forces, equipment, shifts
or hours necessary to meet the contract completion date. All additional cost resulting therefrom will not be
borne by the Owner.

DOCUMENTS AND SAMPLES AT THE SITE

4.111

The Contractor shall maintain at the sitc, for the Owncr, onc record copy of all Drawings, Specifications,
Addenda, Change Orders and othcr Modlfications, in good order and marked currently to record ali changes
made during construction, and approved Shop Drawings, Product Data and Samples, These shall be available
to the Architeet and shall be delivered to him for the Owner upon completion of the work,

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

4.12.1

4,12.2

Shop Drawings arc drawings, diagrams, schedules and other data specially prepared for the work by the
Contractor or any Subcontractor, manufacturer, supplier or distributor to illustrate some portion of the work.

Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams and
other information furnished by the Contractor to illustrate a material, product or system for some portion of
the work.
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4.13

4.14

4.15

4,12.3

4.12.4

4.12.5

4.12,6

4.i2.7

4.12.8

Samples are physical examples which illustrate materials, equipment or workmanship and establish standards
by which the work will be judged.

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the work or in thc work of the Owncr of any separate Contractor, all Shop Drawings,
Product Data and Samplc rcquired by the Contract Documents,

By approving and submitting Shop Drawings, Product Data and Samples, the Contractor represents that he
has determined and verified all matcrials, field measurements, and field construction criteria related thereto,
or will do so, and that he has checked and coordinated the information contained within such submittals with
the requirements of the work and of thc Contract Documents,

The Contractor shall not be relicved of responsibility for any deviation from the requirements of thc Contract
Documents by the Archilect’s approval of Shop Drawings, Product Data or Samples under Subparagraph
2.2.13 unless thc Contractor has specifically informed the Architect in writing of such deviation at the time of
submission and the Architect has given written approval to the specific deviation. The Contractor shall not
be relieved from responsibility for errors or omissions in the Shop Drawings, Product Data or Samples by the
Architect’s approval thereof.

‘The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data or
Samples, to revisions other than those requested by the Architect on previous submittals.

No portion of the work requiring submission of a Shop Drawing, Product Data or Sample shall be
commenced until the submittal has been approved by the Architect as provided in Subparagraph 2.2.13, All
such portions of the work shall be in accordancc with approved submittals,

USE OF SITE

4.13.1

4.13.2

The Contractor shall confine opcrations at the site to areas permitted by law, ordinances, permits and the
Contract Documents and shall not reasonably encumber the site with any materials or equipment.

The Contractor shall hold and save the Owner free aud harmlicss from liability of any nature or kind arising
from use, trespass or damage occasioned by third persons.

CUTTING AND PATCHING OF WORK

4,14.]

4.14.2

The Contractor shall be responsible for all cutting, fitting or patching that may be required to complete the
work or to make its several parts fit together properly.

The Contractor shall not damage or endanger any portion of the work or the work of the Owner or any
separate contracts by cutting, patching or otherwise altering any work, or by excavation, The Contractor
shall not cut or otherwise altcr the work of the Owner or any separate Contractor except with the written
consent of the Owner and of such separate Contractor. The Contractor shall not unreasonably withhold from
the Owner any separate Contractor his conscnt to cutting or otherwise altering the work,

CLEANING UP

4,15.1

4.15.2

4.15.3

The Contractor at al} times shall keep the premises free from accumulation of waste materials or rubbish
caused by his operations. At the completion of the work, he shall remove all his waste materials and rubbish
from and about the Project as well as all his tools, construction equipment, machinery and surplus materials.

If the Contractor fails to clean up a the completion of the work, the Owner may do so as provide in Paragraph
3.4, and the cost thereof shall be charged to the Contractor,

The Contractor shall be solely responsible for performance of the following clean up:

1. Debris: Regardless of the nature of the debris, it shall be immediately cleared form the work area. Each
trade shall coopcrate with other trades in thc removal of debris and in keeping a clean job throughout.
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4.16

4.17

4.18

2. Clcaning of All Glazcs: The Contractor shall remove scalant and caulking stains and paint from all
glass and shall wash and polish samc. Care shall be faken not to scratch glass.

3. Cleaning of Alf Painted, Decorated, and Stained Work: The Contractor shall remove all marks,
stains, finger prints, and other soil or dirt from all painted, decorated, and stained work.

4. Removal of all Temporary Protections: The Contractor shall remove all temporary protections and
shall clcan all floors at completion.

5. Cleaning and Polishing of all Hardwarc; The Contractor shall clean and polish all hardware for all
trades,. This shall include removal of all stains, dust diit, paint, etc., upon complction, without
seratching or otherwise marring the hardware.

6. Removal of all Spot, Soil, and Paint from all Tile Work: The Contractor shall remove all spots, soil
and paint from all tile work and shall wash the same upon completion.

7. Clcaning of all Fixturcs and Equipment: The Contractor shall clcan all fixturcs and cquipment,
removing all stains, paint, dirt, and dust.
COMMUNICATIONS
4.16.1  The Contractor shall communicate directly with the Architcct for design clarifications. Any fabrication or

installation issues that may rcsult in a change order or may result in a dclay to the project schedule shall be
communicated to both the Owner and the Architect at the same time, and documented in writing within two
business days, All oral directions from the Architect to the Contractor shail be documented in writing to the
Contractor and the Owncr within one business day.

ROYALTIES AND PATENTS

4.17.1

The Contractor shall pay all royalties and license fees. He shall defend all suits or claims for infringement of
any patent rights and shall save the Owner harmless from loss on account thereof, except that the Owner shall
be responsible for all such loss when a particular design, process or the product of a particular manufacturer
or manufacturers is specified; but if the Contractor has reason to believe that the design, pracess or product
specified is an infringement of a patent, he shall be responsible for such loss unless he promptly gives such
information to the Architect.

INDEMNIFICATION

4,18.1

4.18.2

4.18.3

To the fullest cxtent permitted by law, the Contractor shall indemnify and hold harmless the Owner and the
Architect and their agents and employees from and against all claims, damages, losses and cxpenses,
including but not limited to attorneys’ fees arising out of or resulting from the performance of the work,
provided that any such claim, damage, loss or expensc (1) is attributable to bodily injury, sickness, discase or
death, or to injury to or destruction of tangible property (other than the work itself), including the loss of use
resulting therefrom, and (2) is caused in whole or in part by any negligent act or omission on the Contractor,
any Subcontractor, anyone directly or indirectly employed by any of them, or anyone for whose acts an of
them may be liable, regardless of whether or not it is caused in part by a party indemnified hereunder. Such
negligent shall not be construed to negate, abridge, or otherwise reduce any other right or obligation of
indemnify which would otherwisc exist as to any patty or person described in this Paragraph 4.18.

In any and all claims against the Owncr or the Architcet or any of their agents or employees by an employee
of the Contractor, any Subcontractor, anyone dircctly or indirectly employed by any of them or anyone for
whose acts any of them may be liable, the indemnification obligation under this Paragraph 4.18 shall not be
{imited in any way by any limitation on the amount or type of damages, compensation or bencefits payable by
or for the Contractor or any Subcontractor under workers’ or workmen’s compensation acts, disability bencfit
acts or other employee benefit acts.

The obligation of the Contractor under this Paragraph 4.18 shall not extend to the liability of the Architect,
his agents or employees, arising out of (1) the preparation or approval of maps, drawings, opinions, reports,
surveys, change orders, designs, or specifications, or (2) the giving of or the failure to give directions by the
Architect, his agents or employees, provided such giving or failure to give is the primary cause of the injury
or damage.
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ARTICLE 5

SUBCONTRACTOR

5.1 DEFINITION

5.11

512

A Subcontractor is a person or entity who has a direct contract with the Contractor to perform any of the
work at the site. The term “Subcontractor” is referred to throughout the Contract Documents as if singular in
number and masculine in gender and means a Subcontractor or his authorized representative. The term
“Subcontractor” docs not include any separate Contractor or his Subcontractors.

A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to
perform any of the work at the Site.

5.2 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

5.2.1

Unless otherwise required by the Contract Documents of the Bidding Documents, the Contractor, as soon as
practicable after the award of the Contract, shall furnish to the Owner and the Architeet in writing the names
of the persons or entities (including those who are to furnish materials or equipment fabricated to a special
design) proposed for each of the principal pottions of the work. The Architect will promptly reply to the
Contractor in writing stating whether or not the Owner or the Architect, after due investigation, has
reasonable objection to any such proposed person or entity. Failure of the Owner or the Architect to reply
promptly shal! constitute notice of no reasonable objection.

The Contractor shall not contract with any such proposed person or entity to whom the Owner or the
Architect has made reasonable objection under the provisions of Subparagraph 5.2.1. The Contractor shall
not be required to contract with anyone to whom he has a reasonable objection,

5.3 SUBCONTRACTUAL RELATION

5.3.1 By an appropriate written agreement, the Contractor shall require each Subcontractor, to the extent
of the work to be performed by the Subcontractor, to be bound to the Contractor by the terms of the
Contract Documents, and to assume toward the Contractor all the obligations and responsibilities
which the Contractor, by these Documents, assumes toward the Owner and the Architect. Said
agreement shall preserve and protect the rights of the Owner and the Architect under the Contract
Documents with respect to the work to be performed by the Subcontractor so that the
subcontracting thereof will not prejudice such rights, and shall allow to the Subcontractor, unless
specifically provided otherwise in the Contractor-Subcontractor agreement, the benefit of all rights,
remedies and redress against the Contractor that the Contractor, by these Documents, has against
the Owner. Where appropriate, the Contractor shall require each Subcontractor to enter into similar
agreements with his Sub-subcontractors. The Contractor shall make available to each proposed
Subcontractor, prior to the exccution of the Subcontract, copies of the Contract Documents to
which the Subcontractor will be bound by this Paragraph 5.3, and identify the Subcontractor any
terms and conditions of the proposed Subcontract which may be at variance with the Contract
Documents. Each Subcontractor shall similarly make copies of such Documents available to his
Subcontractors,

ARTICLE 6

WORK BY OWNER OR BY SEPARATE CONTRACTORS

6.1 OWNER’S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

6.1.1

The Owner reserves the right to perform work related to the Project with his own forces, and to award
separate contracts in connection with other portions of the Project or other work on the site under these or
similar Conditions of the Contract, If the Contractor claims that delay or additional cost is involved because
of such action by the Owner, he shall make such claim as provided elsewhere in the Contract Documents,

When separate contracts are awarded for different portions of the Project or other work on the site, the term
“Contractor” in the Contract Documents in each case shall mean the Contractor who executes each separate

Owner-Contractor Agreement.
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6.2

6.3

7.1

7.2

7.3

6.1.3 ‘The Owner will provide for the coordination of the work of his own forces and of each separatc Contractor
with the work of the Contractor, who shall cooperate therewith as provided in paragraph 6.2.

MUTUAL RESPONSIBILITY

6.2.1 The Contractor shall afford the Owner and the Separate Contractors reasonable opportunity for the
introduction and storage of their materials and equipment and the execution of their work, and shall connect
and coordinate his work with theirs as required by the Contract Documents.

6.2.2 If any part of the Contractor’s work depends for proper execution or results upon the work of the Owner or
any scparate Contractor, the Contractor shall, prior to proceeding with the work, promptly report to the
Architect any apparent discrepancies or defects in such other work that render it unsuitabie for such proper
exccution and results. Failure of thc Contractor so to rcport shall constitute an acceptance of the Owner’s or
the separate Contractor’s work as fit and proper to receive his work, except as to defects which may
subscquently beccome apparent in such work by others.

6.2.3 Any costs caused by dcfective or ill-timed work shall be borne by the party responsible thereof.

6.2.4 Should the Contractor wrongfully causc damage to the work or property of the Owner, or to other work on
the promptly remedy such damage as provided in Subparagraph 10.2.5.

6.2.5 Should the Contractor wrongfully causc damage to the work or property of any scparatic Contractor, the
Contractor shall upon due notice promptly attempt to settle with such other Contractor by agreement, or
otherwise to resolve the dispute. If such scparate Contractor sues or initiates an arbitration proceeding
against the Owner on account of any damage alleged to have been cause by the Contractor, the Owner shall
notify the Contractor, who shall defend such proceedings at the Owner’s expense, and if any judgment or
award against the Owner ariscs therefrom, the Conlractor shall pay or satisfy it and shall reimburse the
Owner [or all attorneys’ fees and court or arbitration costs which the Owner has incurred.

OWNER'’S RIGHT TO CLEAN UP

6.3.1 If a dispute arises between the Contractor and separate Contractors as to their responsibility for cleaning up
as required by Paragraph 4.15, the Owner may clean up and charge the cost thereof to the Contractors
responsible therefor as the Architect shall determine to be just.

ARTICLE 7
MISCELLANEOUS PROVISIONS

GOVERNING LAW
7.1.1 The Contraci shall be governed by the law of the State of New Mexico.

7.12 The Owner and the Contractor each binds himself, his partners, successors, assigns and legal representatives
to the other party hereto and to the partners, successors, assigns and legal representatives of such other party
in respect to all covenants, agreements, and obligations contained in the Contract Documents. Neither part to
the Contract shall assign the Contract or sublct it as a whole without the written consent of the other, nor shall
the Contractor assign any moncys duc or to become due to him thereunder, without the previous written

consent of the Owner.

WRITTEN NOTICE

7.2.1 Written notice shall be deemed to have dully served if delivered in person to the individual or member of the
firm or entity or to an officer of the corporation for whom it was intended, or if delivered at or sent by
registered or certified mail to the last business addrcss known to him who gives the notice,

CLAIMS FOR DAMAGES

7.3.1 Should cither party to the Contract suffer injury or damage to person or property becausc of any act or
omission of the other party or of any of his employecs, agents or others for whose acts he is legaily liablc,
claim shall be made in writing to such other party within a reasonable time after the first observance of such

injury or damage.
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7.4

7.5

7.6

7.7

8.1

PERFORMANCE BOND AND LABOR AND MATERIAL PAYMENT BOND

7.4.1

The Contractor to whom the Contract is awarded shall furnish and pay for reputable and approved
Performance and Labor and Material Payment Bonds, each for the full amount of the Contract Sum. Bonds
shall be executed on standard AlA forms.

RIGHTS AND REMEDIES

7.5.1

7.5.2

TESTS

The duties and obligations imposed by thc Contract Documents and the rights and remedies available
thereunder shall be in addition to and not a limitation of any duties, obligations, rights and remedies
otherwise imposed or available by law.

No action or failure to act by the Owner, the Architect, or the Contractor shall constitute a waiver of any right
or duty afforded any of them under the Contract, nor shall any such action or failure to act constitute an
approval of or acquiescence in any breach thereunder, except as may be specifically agreed in writing.

If the Contract Document, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction requirc any portion of the work to be inspected, tested or approved, the Contractor shall give the
Architcct timely notice of its rcadiness so the Architect may observe such inspection, testing or approval,
The Contractor shall bear all costs of such inspections, tests or approvals, Tests specifically called for by
spccifications shall be made by an independent, certified, professional testing laboratory acceptablie to the
Architect, and the Contractor shall cmploy same and pay all charges in connection therewith. Records of
tests shall be delivered to the Architect in duplicatc on acccptable forms.

If the Architect determines that any work requires special inspection, testing, or approval which
Subparagraph 7.6.1 docs not include, he will, upon written authorization from the Owner, instruct the
Contractor to order such special inspection, testing or approval, and the Contractor shall give notice as
provided in Subparagraph 7.6.1. If such special inspection or testing reveals a failure of the work to comply
with the requirements of the Contract Documents, the Contractor shall bear all costs thereof, including
compensation for the Architect’s additional services made necessary by such failure; otherwise the Owner
shall bear such costs, and an appropriate Change Order shall be issued,

INTEREST

7.7.1

The Owner will not pay interest on payments due and unpaid under the Contract Document,
ARTICLLES

TIME

DEFINITIONS

8.1.1

8.1.3

Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documents for
Substantial Completion of the work as defined in Subparagraph 8.1.3, including authorized adjustments
thereto.

The date of commencement of the work is the date established in a Notice to Procecd. If there is no Notice to
Procecd, it shall be the date of the Owner-Contractor Agreement or such other date as may be established

therein.

The Date of Substantial Completion of the work or designated portion thereof is the Date certified by the
Architect and approved by the Owner when construction is deficiently complete, in accordance with the
Contract Documents, so the Owner can occupy or utilize the work or designated portion thereof for the use
for which it is intended.

The term “day” as used in the Contract Document shall mean calendar day unless otherwise specifically
designated.
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8.2

8.3

9.1

9.2

9.3

PROGRESS AND COMPLETION

8.2.1

8.2.2

All time limits stated in the Contract Documents are the cssence of the Contract.

The Contractor shall begin the work on the date of commencement as defined in Subparagraph 8.1.2, He
shall carry the work forward expeditiously with adequate forces and shall achicve Substantial Completion
within the Contract Time.

DELAYS AND EXTENSIONS OF TIME

8.3.1

8.3.2

If the Contractor is delayed at any time in the progress of the work by any act or neglect of the Owner or the
Architect or by any employees of cither, or by any separate Contractor employed by the Owner or by changes
ordered in the work, or by labor disputes, fire, unusual delay in unavoidable casualties, or any causes beyond
the Contractor’s control or by delay authorized by the Owner pending arbitration, or by any other cause
which the Architcct determines may justify the delay, then the Contract Time shall be extended by Change
Order for such rcasonable time as the Architect may determine.

Any claim for extension of time shall be made in writing to the Architect not more than twenty days afler the
commencement of the delay; otherwisc it shall bc waived. In the case of a continuing delay, only one claim
is necessary. The Contractor shall providc an cstimatc of the probablc effect of such delay on the progress of

the work.

If written agreement is made stating the dates upon which interprctations as provided in Subparagraph 2.28
shall be furnished, then no claim for dclay shall be allowed on account of failurc to furnish such
interpretations until fifteen days after written request is made for them, and not then unless such claim is
reasonable, .

This Paragraph 8.3 does not exclude the recovery of damages for delay by either party under other provisions
of the Contract Documents.

ARTICLE 9
PAYMENTS AND COMPLETION

CONTRACT SUM

9.1.1

The Contract Sum is stated in the Owner-Contractor Agreement and including authorized adjustments
thereto, is the total amount payable by the Owner to the Contractor for the performance of the work under the

Contract Documents,

SCHEDULE OF VALUES

9.2.1

Before the first Application for Payment, the Contractor shall submit to the Owner and Architect a schedule
of values allocated 1o the various portion of the work, prepared in such form and supported by such data to
substantiate its accuracy as the Owner or Architect may require. This schedule, unless objected to by the
Owner or Architect, shall be used only as a basis for the Contractor’s Applications for payment,

APPLICATIONS FOR PAYMENT

9.3.1

At least ten days before the date for each progress payment established in the Owner-Contractor Agreement,
the Contractor shall submit to the Architect an itemized Application for Payment, notarized if required,
supported by such data substantiating thc Contractor’s right to payment as the Owner or the Architect may
require, as provided elsewhere in the Contract Documents.

Unless otherwise provided in the Contract Documents, payments will be made on account of materials or the
Owner payments may similarly be made for materials or equipment suitably storcd at some other location
agreed upon in writing. Payments for materials or equipment stored on or off the site shall be conditioned
upon submission by the Contractor of bills of sale or such other procedures satisfactory to th¢ Owner to
establish the Owner’s title to such materials or equipment or otherwise protect the Owner’s interest, including
applicable insurance and transportation to the site for those materials and equipment stored off the site.

The Contractor warrants that title to all work, materials and equipment covered by an Application for
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9.4

9.5

2.6

Payment will pass to the Owner either by incorporation in the conslruction or upon the receipt of payment by
the Contractor, whichever occurs first, free and clear of all liens, claims, security interest or encumbrances
hereinafter referred to in this Article 9 as “liens”; and that no work, materials or equipment covered by an
Application for Payment will have been acquired by the Contractor, or by any other person performing work
at the site or furnishing materials or equipment for the Project, subject to an agreement under which an
interest therein or an encumbrance thereon is retained by the seller or otherwise imposed by the Contractor or
such other person.

CERTIFICATES FOR PAYMENT

9.4.1

9.4.2

The Architect will within three days after the receipt of the Contract’s Application for Payment, approve the
Application for Payment to the Owner with a copy to the Contractor for such amount as the Architect
determines is properly due, or notify the Contractor in writing of his reasons for withholding his approval as
provided in Subparagraph 9.6.1.

The issuance of an approval of the Application for Payment will constitute a representation by the Architect
to the Owner, based on his observations at the site as provided in Subparagraph 2,2.3 and the data comprising
the Application for Payment, that the work has progressed to the point indicated; that, to the best of his
knowledge, information and belief, the quality of the work is in accordance with the Contract Documents
(subject to an evaluation of the work for conformance with the Contract Documents upon Substantial
Completion, to the results of any subsequent tests required by or performed under the Contract Documents
correctable prior to completion, and that the Contractor is entitled to payment in the amount certified.
However, by issuing an approval of the Application for Payment, the Architect shall not thereby be deemed
1o represent that he has made exhaustive or continuous on-site inspections to check the quality or quantity of
the work or that he has reviewed the construction means, methods, techniques, sequences procedures, or that
he has made any examination to ascertain how or for what purpose the Contractor has used the moneys
previously paid on account of the Contract Sum,

PROGRESS PAYMENTS

9.5.1

952

9.5.5

After the Architect has issued an approval of the Application for Payment, the Owner shall make payment in
the manner and within the time provided in the Contract Documents.

The Contractor shall promptly pay each Subcontractor upon receipt of payment from the Owner, out of the
amount paid to the Contractor on account of such Subcontractor’s work, the amount to which said
Subcontractor is entitled, reflecting the percentage actually retained, if any, from payments to thc Contractor
on account of such Subcontractor’s work, The Contractor shall, by an appropriate agreement with each
Subcontractor, require each Subcontractor to make payment to his Subcontractors in similar manner.

The Architect may, on request and at his discretion, furnish to any Subcontractor, if practicable, information
regarding the percentages of completion or the amounts applied for by the Contractor and the action taken
thereon by the Architect on account of work done by such Subcontractor.

Neither the Owner nor the Architect shall have any obligalion to pay or to see to the payment of any moneys
to any Subcontractor except as may otherwise be required by law.

No Certificate for progress payment, no progress payment, nor any partial or entire use of occupancy of the
Project by the Owner shall constitute an acceptance of any work not in accordance with the Contract

Documents,

PAYMENT WITHHELD

9.6.1

9.6.2.

The Architect may dccline to certify payment and may withhold his Certificate in whole or in part, to the
extent necessary to reasonably protect the Owner, if in his opinion he is unable to make representations to the
Owner as provided in Subparagraph 9.4.2,

If the Architect is unable to make representations to the Owner, as provided in Subparagraph 9.4.2 and to
certify payment in the amount of the Application, he will notify the Contractor as provided in Subparagraph
9.4.1, If the Contractor and Architect cannot agree on a reviscd amount, the Architect will promptly issue a
Certificate for Payment for the amount for which he is able to make such representations to the Owner. The
Architect may also decline to certify payment, or because of subsequently discovered evidence or subsequent
observations, he may nulilify the whole or any part of any Certificate for Payment previously issued, to such
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9.6.2

extent as may be necessary in his opinion to protect the Owner from loss because of:

A) Defective work not remedied,

B) Third party claims filed or reasonable evidence indicating probable filing of such claims;

C) Failure of the Contractor or make payments properly to Subcontractors or for labor, materials or
equipment;

D) Reasonable evidence that the work cannot be completed for the unpaid balance of the Contract
Sum.

E) Damage to the work of another Contractor;

F) Reasonable evidence that the work will not be completed within the Contract Time; or,

G) Failure to carry out the work in accordance with the Contract Documents.

When the above grounds in Subparagraph 9.6.} are removed, payment shall be made for amounts withheld
because of them.

9.7 FAILURE OF PAYMENT

9.7.1

If the Architect does not issue a Certificate for Payment, through no fault of the Contractor, within three days
after receipt of the Contractor’s Application for Payment, or if the Owner does not pay the Contractor within
seven days after the datc cstablished in the Contract Documents any amount certified by the Architect, then
the Contractor may, upon seven additional days’ written notice to thc Owner and the Architect, stop the work
unti payment of the amount owing has been received. The Contract Sum shall be increased by the amount of
the Contractor’s reasonable costs of shut-down, delay and start-up, which shall be effccted by appropriate
Change Order in accordance with Paragraph 12.3.

9.8 SUBSTANTIAL COMPLETION

9.8.1

9.8.2

When the Contractor considers that the work, or a designated portion thercof which is acceptable to the
Owner, is substantially complete as defined in Subparagraph 8.1.3, the Contractor shall prepare for
submission to the Architect a list of items to be completed or corrected. The failure to include any items on
such list does not alter the responsibility of the Contractor to complete all work in accordance with the
Contract Documents, When the Architect, with the Owner, on the basis of an inspection determines that the
work or designated portion thereof is substantially complete, he will then prepare a Certificate of Substantial
Completion Form, AIA Document G704-1978, which shall cstablish the Date of Substantial Completion,
shall state the responsibilities of the Owner and the Contractor for security, maintenance within which the
Contractor shall complete the items listed thercin, Warranties required by the Contract Document shall
commence on the date of Final Completion of the work or designated portion thereot unless otherwise
provided in the Certificate of Suhstantial Completion. The Certificate of Substantial Completion shall be
submitted to the Contractor and the Owner for their written acceptance of the responsibilities assigned to
them in such Certificate.

Upon Substantial Completion of the work or designated portion thereof and upon application by the
Contractor and certification by the Architect, the Owner shall make payment, reflecting adjustment in
retainage, if any, for such work or portion thereof, as provided in the Contract Documents.

9.9 FINAL COMPLETION AND FINAL PAYMENT

9.9.1

Upon receipt of written notice that the work is ready for final inspection and acceptance and upon receipt of a
final Application for Payment, the Architect will promptly make such inspection and, if he finds the work
acceptable under the Contract Documents and the Contract fully performed, he will promptly issue final
Certificate for Payment stating that, to the best of his observations and inspections, the work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor and noted in said Final Certificate, is due and payable. The Architect’s Final
Certificate of payment will constitute a further representation that the conditions precedent to the
Contractor’s being entitled to final payment as set forth in Subparagraph 9.9.2 have been fulfilled.
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10.1

10.2.

9.9.4

Neither the tinal payment nor the remaining retained percentage shall become due until the Contractor
submits to the Architect (1) an affidavit that all payrolls, bills for materials and equipment, and other
indcbtedness connected with the work for which the Owner or his property might in any way be responsible
have been paid or otherwise satisfied, (2) consent of surety, if any, to final payment, and (3) if required by the
Owner, other data establishing payment or satisfaction of all such obligations, such as receipts, releases and
waivers of liens arising out of the Contract, to the extent and in such form as may be designed by the Ownecr.
If any Subcontractor refuses to furnish a relcase or waiver required by the Owner the Contractor may furnish
a bond satisfactory to the Owncr to indemnify him against any such lien. If any such lien remains unsatisfied
after all payments are made, the Contractor shatl refund to the Owner all moneys that the later may be
compelled to pay in discharging such lien, including all costs and reasonable attorneys’ fees.

If, after Substantial Completion of the work, final completion thereof is materially delayed through no fault
of the Contractor or by the issuance of Change Orders affecting final completion, and the Architect so
confirms, the Owner shall, upon application by the Contractor and certification by the Architect and without
terminating the Contract, makc payment of the balance for that portion of the work fully completed and
accepted. If the remaining balance for work not fully completed or corrected is less than the retainage
stipulated in the Contract Document, and if bonds havc been furnished as provided in Paragraph 7.5, the
written consent of the surety to the payment of the balancc due for that portion of the work fully completed
and accepted shall be submitted by the Contractor to the Architcet prior to certification of such payment.
Such payment shall be made under the terms and conditions governing final payment, cxcept that it shall not
constitute a waiver of claims,

The making of final payment shall constitute a waiver of all claims by the Owncr except those arising from:

A) Unsettled liens;

B) Faulty or defective work appearing after Substantial Completion;

C) Failure of the work to comply with the requirements of the Contract Documents; and
D) Terms of any special warranties required by the Contract Documents.

The acceptance of final payment shall constitute a waiver of all claims by the Contractor except those
previously made in writing and identified by the Contractor as unsettled at the time of the final Application

for Payment.
ARTICLE 10

PROTECTION OF PERSONS AND PROPERTY

SAFETY PRECAUTIONS AND PROGRAMS

10.1.1

The Contractor shall be responsible in initiating, maintaining and supervising all safety precautions and
programs in connection with the work.

SAFETY OF PERSONS AND PROPERTY

10.2.1

10.2.2

The Contractor shall take all reasonable precautions for the safety of, and shall provide all reasonable
protcction to prevent damage, injury or loss to:

A) All employees on the work and all other persons who may be affected thereby;

B) All the work and all materials and equipmcent to be incorporated therein, whether in storage on or
off the site, under the care, custody or control of the Contractor or any of his Subcontractors or

Sub-subcontractors; and

C) Other property at the site or adjacent thereto, including trees, shrubs, lawns, walks, pavements,
roadways, structures and utilities no designated for removal, relocation or replacement in the course

of construction.

The Contractor shall give all notices and comply with all applicable laws, ordinances, rules, regulations, and
lawful orders of any public authority bearing on the safety of persons or property or their protection from
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10.3

11.2

11.3

10.2.3

10.2.4

10.2.5

10.2.6

10.2.7

damagc, injury or loss.

‘The Contractor shall crect and maintain, as required by existing conditions and progress of the work, all
reasonable safeguards for safety and proteetion, including posting danger signs and other warnings against
hazards, promulgating safety repulations and notifying Owners and uscrs of adjacent utilitics.

When the usc of storage of explosivces or other hazardous materials or cquipment is necessary for the
exccution of the work, the Contractor shall exercise the utmost carc and shall carry on such activities under
the supervision of properly qualified personnel.

The Contractor shall promptly remedy all damage or loss (other than damage of loss insurcd under paragraph
11.3) to any property referred to in Clauscs 10.2,1.2 and 10.2.1.3 caused in wholc or in part by the
Contractor, any Subcontractor or anyone dircctly or indircctly employed by any of them, or by anyonc for
whose acts any of them may be liable and for which the Contractor is responsible under clauses 10.2.1.2 and
10.2.1.3, except damage or loss attributable to the acts or omissions of the Owner or the Architect or anyone
directly or indirectly employed by either of them, or by anyonc for whose acts cither of them may be liable,
and no attributable to the fault or negligence of the Contractor. The forcgoing obligations of the Contractor
are in addition to his obligations under Paragraph 4.18.

The Contractor shall designate a responsible member of his organization at the site whose duty shall be the
prevention of accidents. This person shall be the Contractor’s Superintendent unless otherwise designated by
the Contractor in writing to the Owner and the Architect,

The Contractor shall not load or permit any part of the work to be loaded so as to endanger its safety.

EMERGENCIES

10.3.1

In any emergency affecting the safety of persons or property, the Contractor shall act, at his reasonable
discretion, to prevent threatened damage, injury or loss. Any additional compensation or extension of time
claimed by the Contractor on account of emergency work shall; be determined as provided in Article 12 for

Changes in the work.
ARTICLE 11

INSURANCE

CONTRACTOR'’S LIABILITY INSURANCE

1111

11.1.2

The Contractor shall maintain in effcct, and shall require all Subcontractors and others performing any
portion of this Contract to maintain in effect, insurance of the types and respective minimum limits required.
Such insurance shall cover all operations under this Contract. Maintenance of such insurance in at Icast the
specified minimum amounts shall not relieve the Contractor or liability for loss in excess of the limits of
liability specified herein or otherwise not covercd by the coverage’s required hercin. The Contractor shall
bear the cost of such insurance and include its costs in the Bid. The limits of insurance to be maintained are
specified in the Agrcement Between Owner and Contractor.

Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the work. These Certificates shall contain a provision that coverage afforded under the policies will not be
canceled until at least thirty days; prior written notice has been given to the Owner,

OWNER'’S LIABILITY INSURANCE

11.2.,1  The Owner shall be responsible for purchasing and maintaining his own lability insurance and, at his option,
may purchase and maintain such insurance as will protect him against all claims which may arise from
operations under the Contract.

PROPERTY INSURANCE

11.3.1

The Contractor shall maintain builder’s risk property insurance or self-insurance, or & combination of
insurancc and sclf-insurance, upon the work at the site for at least the actual cash value thereof. The builder’s
risk insurance shall cover the interests of the Owner, the Contractor, Subcontractors, and Sub-subcontractors
in the work. The insurance shall insurc against at least the following perils: fire extended coverage,
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12.1

113.2

vandalism, and malicious mischicl. The Contractor shall bear the cost of such insurance and include its cost
in the Bid.

Any loss insurcd or scil-insurcd under Subparagraph 11.3.1 is to be adjusted with thc Owner and made
payable to thc Owner as trustce tor the insurcd, as their intcrests may appear subject to the requircments of
any applicablc mortgage clause. The Owner shall deposit the procceds in a scparatc account and shail
distributc them in accordance with such agreement as the parties in interest, including the Owncr, may reach.
The Contractor shall pay each Subcontractor a just share of any insurance proceeds which the Contractor
receives and shall require by written agrecment signed by the Subcontractor that the Subcontractor will

make payments to his Sub-subcontractors in a similar manner. If aftcr such loss no other special agreement is made,
replaccment of damaged work shall be covered by an appropriate order.

11.3.3

11.3.4

To the cxtent perimitted under their respective property insurance policies, the Owner and the Contractor

“hereby waive all rights, each against the other, for damages causcd by firc or other perils to the extent

covered by Insurance obtained pursuant to this Article 11 or any other property insurance applicable to the
work, except such rights as they may have to the proceeds of sueh Insurance held by the Owner as trustee.

The Owner or the Contractor, as appropriate, shall require the Architeet, other Contractors, Subcontractors,
and Sub-subcontractors to similarly waive rights of subrogation or property insurcts.

If the Owner finds it necessaty to occupy use of any portion of the work prior to Substantial Complction,
such occupancy or use shall not commence prior to the time mutually agreed to by the Owner and the
Contractor and, if requircd by the applicable insurance or self-insuranec coverage not prior to the time the
builder’s risk property insurer has consented to such occupancy or use. The Contractor’s consent to such
occupancy or use shall not be unreasonably withheld.

LOSS OF USE INSURANCE

11.4.1

The Owner, at his option, may purchase and maintain such insurance as will insure him against loss of use of
his property due to fire or other hazards, however caused.

ARTICLE 12

CHANGES IN THE WORK

CHANGE ORDERS

12.1.1

12,1.2

12.1.3

A Change Order is a written order to the Contractor signed by the Architect and the Contractor and approved
in writing by the Owner. A Change Order may be issued only after the execution of the Contract and shall be
the only means used to order changes in the work for which the Contractor requircs additional compensation,
changes to the Contract Time, or changes to the Contract Sum. Minor changes in the work for which the
Contractor requires no additional compensation or time shall be executed in accordance with the provision of
Subparagraph 12.4,1.

The Owner, without invalidating the Contract, may order changes in the work within the general scope of the
Contractor consisting of additions, deletions or other revisions, the Contract Sum and the Contract Time
being adjusted accordingly. All such changes in the work shall be authorized by Change Order and shall be
performed under the applicable conditions of the Contract Documents,

The cost or credit to the Owner resulting from a change in the work shall be determined in one or morc of the
following ways:

A) By mutual acceptance of a lump sum properly itemized an supported by sufficient substantiating
data to permit evaluation;

B) By unit prices stated in the Contract Documents or subsequently agreed upon;

C) By cost to be determirnied in a manner agreed upon by the parties and a mutually acceptable fixed or

percentage fee; or

D) By the method provided in Subparagraph 12.1.4.
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12.1.4

12.1.5

12.1.6

12.1.7

If none of the methods set forth in Clauses 12.1.2,, 12.1.3, or 12,1.3. is agreed upon, the Contractor, provided
he receives a written order signed by the Owner, shall promptly proceed with the work involved. The cost of
such work shall the be determined by the Architect on the basis of the reasonable expenditures and savings of
those performing the work attributable to the change, including, in the case of an increase in the Contract
Sum, a reasonable allowance for overhead and profit. In such case, the Contractor shall keep and present, in
such form as the Architect may prescribe, an itemized accounting together with appropriate supporting data
for inclusion in a Change Order, Unless otherwise provided in the Contract Documents, cost shall be limited
to the following; cost of materials, including sales tax and cost of delivery; cost of labor, including social
security, old age and unemployment insurance, and fringe benefits, required by agreement or custom,
workers’ or workmen’s compensation insurance; bond premiums; rental value of equipment and machinery;
and the additional costs of supervision and field office personnel directly attribtitable to the change, Pending
final determination of cost to the Owner payments on account shall be made on the Architect’s Certificate for
payment. The amount of credit to be allowed by the Contractor to the Owner for any deletion or change
which results in a net decrease in the Contract Sum will be the amount of the actual net cost as confirmed by
the Architect. When both additions and credits covering related work or substitutions are involved in any one
change, the allowance for overhead and profit shall be figured on the basis of the net increase, if any, with
respect to that change.

If unit prices are stated in the Contract Documents or subsequently agreed upon, and if the quantities
originally contemplated are so changed in a proposed Change Order that application of the agreed unit prices
to the quantities of work proposed will cause substantial inequity to the Qwner or the Contractor, the
applicable unit prices shall be equitably adjusted,

By submission of a Bid, the Contractor agrees and binds himself to thc following method of calculating
Change Order costs, The Owner also agrees to the following method of calculating the cost of any changes
to the Contract. With each proposal for a change in the amount of the Contract, the Contractor shall submit
an jtemized breakdown of all increases or decreases in the cost of the Contractor’s and all Subcontractor’s
and Sub-subcontractor’s work to include at least the following detail in the general order listed:

A) Materiai quantities and unit costs;

B) Labor amounis and hourly rates (identified with specific items of material to be placed or operation
to be performed); :

C) Costs inherent in use of Contractor/Sub-subcontractor owned equipment;

D) Equipment rental, if any;

E) Workmen’s compensation and public liability insurance;

F) General administration, overhead, supervision, project insurance and profit, based on the following
schedule:
Subtotal before Applying the Percentage Shown $500 & Less Over $500
Contractor for work performed by his own forces 22% 19%
Contractor for work performed by Subcontractor 10% 8%
Subcontractor for work performed by his own forces 18% 15%
Subcontractor for work performed by Sub-subcontractor  10% 8%
Sub-subcontractor for work performed by his own forces 18% 15%

G) Employment taxes under FICA and FUTA; and

H) State gross receipts tax (Contractor only).

The quotation for work under a Change Order shall be binding for sixty (60) days from the date submitted by
the Contractor,
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12.2 CONCEALED CONDITIONS

12.3

13.1

13.2

12.2.1

12.2.2

12.2.3

Should concealed conditions encountered in the performance of the work below the surface of the ground or
should concealed or unknown conditions in an existing structure be at variancc with the conditions indicated
by the Contract Documents, or should unknown physical conditions below the surface of the ground or
should concealed or unknown conditions in an existing structure of an unusual nature differing materially
from those ordinarily encountered and gencrally recognized as inhcrent in work of the Character provided for
in this Contract, be encountered, the Contract Sum shall be equitably adjusted by change Order upon verificd
claim by either party madc within twenty days afler the first observance of the conditions.

if the Contractor wishes to make a claim for an increase in the Contract Sum, he shall give the Architect and
Owner written notice thereof within twenty days afier the occurrence of the cvent giving rise to such claim.
This notice shall be given by the Contractor before procecding to cxecute the work, except in an cmergency
endangering life or property, in which case the Contractor shall procced in accordance with Paragraph 10.3.
No such claim shall be valid unless so made. If such claims arc justified and the Owner authorizes an
increase in the Contract Sum, the Owner and the Contractor shall procecd to negotiate the amount of the
adjustment in the Contract Sum. If thc Owner and the Contractor cannot agree on the amount of the
adjustment in the Contract Sum, it shall be detenmined by the Architect. Any change in the Contract Sum
resulting from such claim shall be authorized by Change Order,

If the Contractor claims that additional cost is involved becausc of, but not limited to, (1) any written
interpretation pursuant to Subparagraph 2.2.8, (2) any order by the Owncr to stop the work pursuant to
Paragraph 3.3 where the Contractor was not at fault, (3) any writtcn order for a2 minor change in the work
issucd pursuant to Paragraph 12.4, or (4) failure of payment by the Owner pursuant to Paragraph 9.7, the
Contractor shatl make such claims provided in Subparagraph 12.3.1.

MINOR CHANGES IN THE WORK

12.3.1

The Architect will have authority to order minor changes in the work not involving an adjustment in the
Contract Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract
Documents, Such changes shall be effected by written order and shall be binding on the Owner and the
Contractor. The Contractor shall carry out such written orders promptly.

ARTICLE 13

UNCOVERING AND CORRECTION OF WORK

UNCOVERING OF WORK

13.1.1

13.1.2

If any portion of thc work should be covered contrary to the request of the Architect or to requirements
specifically expressed in the Contract Documents, it must, if rcquired in writing by the Architect, be
uncovered for his observation and shall be replaced at the Contractor’s expense.

If any portion of the work has been covered which the Architect has not specifically requested to observe
prior to begin covered, the Architect may request to see such work and it shall be uncovered by the
Contractor, If such work be found in accordance with the Contract Documents, the cost of uncovering and
replacement shall, by appropriate Change Order, be charged to the Owner, If such work be found not in
accordance with the Contract Documents, the Contractor shall pay such costs unless it be found that this
condition was caused by thc Owner or a scparatc Contractor as provided in Article 6, in which even the
Owner shall be responsible for the payment of such costs.

CORRECTION OF WORK

13.2.1

13.2.2

The Contractor shall promptly corrcct all work rcjected by the Architect as defcctive or as failing to conform
to the Contract Documents whethcr observed beforc or afler Substantial completion and whether or not
fabricated, installed or completed. The Contractor shall bear all costs of correcting sueh rejected work,
including compensation for the Architect’s additional services made necessary thereby.

If, within one ycar after the Date of Substantial Completion of the work or designated portion thereof or
within one year afler acceptance by the Owner of designated equipment or within such longer period of time
as may be prescribed by law or by the terms of any applicable special warranty required by the Contract
Documents, any of the work is found to be defective or not in aceordance with the Contract Documents, the
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13.3

14.3

14,2

13.2.3

13.24

13.2.5

13.2.6

13.2,7

Conlraclor shall correct it promplly afler reccip! of a wrillen notice from the Owner 1o do so unless the
Owner has previously given the Contractor a specific written acceptance of such condition. This obligation
shall survive termination of the Contract, The Owner shall give such notice promptly afler discovery of the
condition.

The Contractor shall remove from the site all portions of the work which are defective or non~conforming
and which have not been corrected under Subparagraphs 4.5, 13.2,1 and 13.2.2, unless removal is spceilically
waived in writing by the Owner,

I the Contractor fails to correct defective or non-conforming work as provided in Subparagraph 4.5.1, 13.2,1
and 13,2.2, the Owner may correct it in accordance with Paragraph 3.4,

If the Contractor does not proceed with the correction of such defective or non-conforming work within a
rcasonable time fixed by written notice from the Architect, the Owner may remove it and may store the
materials or equipment at the expense of the Contractor, If the Contractor does not pay the cost of such
removal and storage within ten days thereafier, the Owner may upon ten additional days® written notice sell
such work at auction or at privatc sale and shall account for the net procecds thereof, after deducting all the
costs that should have becn borne by the Contractor including compensation for the Architcct’s additional
services madc necessary thereby. If such procceds of salc do not cover all costs which the Contractor should
have borne, the difference shall be charged to the Contractor and an appropriatc Change Order shall be
issued. If the payments then or thereafier due the Contractor are not sufficient to cover such amount, the
Contractor shall pay the difference to the Owner.

The Contractor shall bear the cost of making good all work of the Owner or separate Contractors destroyed or
damaged by such correction or removal.

Nothing contained in this Paragraph 13.2 shall be construed to establish a period of limitation with respect to
any other obligation which the Contractor might have under the Contract Documents, including Paragraph
4.5 hereof. The establishment of the time period of one year afier the Date of Substantial Completion or such
longer period of lime as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the Contractor to correet the work and has no relationship to the time within which
his obligation o comply with the Contract Documents may be sought to be enforced, nor to the time within
which proceedings may he commenced to establish the Contractor’s liability with respect to his obligations
other than specifically to correct thc work.

ACCEPTANCE OF DEFECTIVE OR NON-CONFORMING WORK

13.3.1

If the Owner prefers to accept defective or non-conforming work, he may do so instead of requiring its
removal and correction, in which case a Change Order will be issued to reflect a reduction in the Contract
Sum where appropriate and equitable. Such adjustment shall be effected whether or not final payment has

been made.
ARTICLE 14

TERMINATION OF THE CONTRACT

TERMINATION BY THE CONTRACTOR

14.1.1

If the work is stopped for a period of thirty days under an order of court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Sub-contractor or their agents or -
employees or any other persons performing any of the work under a contract with the Contractor because the
Architect has not issued a Certificate for payment as provided in Paragraph 9.7 or because the Owner has not
made payment thereon as provided in paragraph 9.7, then the Contractor may, upon seven additional days’
written notice to the Owner and the Architect, terminate the Contract and recover from the Owner payment
for all work executed and for any proven loss sustained upon any materials, cquipment, tools, construction
equipment and machinery, including reasonable profit and damages.

TERMINATION BY THE OWNER

14.2.1

If the Contractor is adjudged bankrupt, or if he makes a general assignment for the benefit of his creditors, or
if a receiver is appointed on account of his insolvency, or if he persistently or repeatedly refuses or fails,
except in cases for which extcnsion of time is provided, to supply enough properly skilled workmen or proper
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malerials, or if he fails to make prompt payment to Subcontractors for matcrial of labor, or persistently
disregards laws, ordinanccs, rules, rcgulations, or orders of any public authority having jurisdiction, or
otherwisc is guilty of a substantial violation of a provision of the Contract Documents, thcn the Owner, upon
certification by the Architect that sufficicnt causc exists 10 justify such action, may without prejudice to any
right or remedy and aftcr giving the Contractor and his surety, if any, seven days written notice, terminatc thc
employment of the Contractor and take posscssion of the site and of all material, tools, construction
equipment and machinery thereon owned by the Contractor and may finish the work by whatever method he
ay dcem expedient. Inn such case, the Contractor shall not be entitled to receive any further payment until
the work is finished.

14.2.2  Ifthc unpaid balance of the Contract Sum excecds the costs of finishing the work, including compensation
for the Architeet’s additional scrvices madc necessary thereby, and any damages sustained by the Owner asa
resuit of the Contractor’s breach, such cxcess shall be paid to the Contractor. If such costs cxcced the unpaid
balance, the Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or to
the Owncr, as the case may be, shall be certified by the Architect upon application, in the manner provided in
paragraph 9.4 and this obligation or to the Owner, as the case may be, shall be certificd by thc Architcet upon
application, in the manner provided in Paragraph 9.4 and this obligation for payment shall survive the
termination of the Contract.

14.2.3  In the event that the Project is abandoned by the Owner, the Owner may terminate this contract at any time
by giving at least seven (7) day notice 1o the Contractor. In the event of termination, all work completed shall
become the property of the Owner. The Contractor shall be entitled to receive compensation for actual work
satisfactorily completed hereunder, inctuding reimbursable expenses authorized by the Owner which are then

due.

14.2.4  Inthe event the Contractor fails to perform the work in accordance with the Contract Documents, the Owner
may terminate the Contract after giving the Contractor five (5) working days notice.

ARTICLE 15
EQUAL OPPORTUNITY

15.1 The Contractor shall maintain policies of employment as follows:

15.1.1  The Contractor, all Subcontractors, and all Sub-subcontractors shall not discriminate against any employee or
applicant for employment because of race, religion, color, sex or national origin. The Contractor shall take
affirmative action to cnsure that applicants are employed and that cmployees are treated during employment,
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and selection for training, including apprentieeship. The Contractor agrees to
post in conspicuous place, available to cmployees and applicants for employment, notices setting forth the
policies of non-discrimination.

15.1.2  The Contract, all Subcontractors, and all Sub-subcontractors shall, in all solicitation or advertisements for
employees placed by them or on their behalf, state that all qualified applicant will reccive consideration for
employment without regard to race, religion, color, sex, or national origin.

ARTICLE 16
MINIMUM WAGE RATES
16.1 The Contractor warrants and agrees that he and all Subcontractors and Sub-subcontractors shall comply with all
applicable provisions of the New Mexico Public Works Minimum Wage Act as outlined in the Contract Doeuments.

Wage rates are not applicable to projects costing less than $60,000,00, Both the State of New Mexico Wage Rate
Decision and the applicable Federal wage rates are included in this document.
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SUPPLEMENTARY CONDITIONS
(00 7300)

(00 7301) CITY OF SANTA FE REQUIREMENTS

Document is intended to be used in conjunction with the General Conditions of the Contract.

ADDITIONAL CONDITIONS

1.0

1.1

1.5

1.6

L.13

1.14

DEFINITIONS - The following definitions shall apply through thc Bidding Documents or Contract Documents unless
otherwisc specified.

ADDENDUM: Written or graphic instrument issued prior to the execution of the Contract which modifies or interpret
the Bidding Documents, including Drawings and Specifications, by additions, deletions, clarifications, or corrections.
Addenda will become part of the Contract Documents when the Construction Contract is executed. Plural:
ADDENDA

ADDITIVE OR DEDUCTIVE ALTERNATE BID: Amount stated in the Bid to be added or deducted from the
amount of the Base Bid if the corresponding change in project scope or alternate matcrials and/or methods of
construction is accepted.

BASE BID: Amount of money statcd in the Bid as the sum for which the Bidder offers to perform the work, not
including that work for which Alternate Bids are also submitted.

BID: A complete and properly signed proposal to do the work or designated portion thereof for the sums stipulated
therein, supported by data called for by the Bidding Documents.

BID LOT: A major item of work for which a separate quotation or proposal is requested.

BIDDER: One who submits.a Bid for a Prime contract with the Owner, as distinct from a Subcontractor, who submits a
Bid to a Bidder. Technically, a Bidder is not a Contractor on a specific project until a contract exists between him and
the Owner.,

BIDDING DOCUMENT: Documents that include the Invitation for Bid, Insttuctions to Bidders, the Bid Form, other
sample bidding and contract forms, and the proposed Contract Documents, including any Addenda issued prior to
receipt of Bids, The Contract Documents proposed for the work consist of the Owner-Contractor Agreement, the
Conditions of the Construction Contract (General, Supplementary, and Other Conditions), the Drawings, the
Specifications, and all Addenda issucd prior to and all Modifications issued after cxecution of the Contract,

DAY: Calendar day, which is every day shown on the calendar, beginning and cnding at midnight.
CENTRAL PURCHASING OFFICE: The Central Purchasing Office is the City of Santa Fe Purchasing Department.

GOVERNING AUTHORITY: The Governing Board of the City of Santa Fe for the execution of construction contracts
is the Mayor and City Manager.

INVITATION FOR BID: The Bidding Documents utilized for soliciting scaled Bids. “Invitation to Bid” shall have the
same meaning as “Invitation for Bid”.

OWNER: The City of Santa Fe, New Mexico.

PROCUREMENT OFFICER: The Director of the Purchasing Division, or a designee authorized to enter into or
administer contracts and make writlen determination with respect thereto.

RESPONSIBLE BIDDER: A Bidder who submits a responsive Bid and who has furnished, when required, informatjon
and data to prove that his financial resources, production or service facilities, personnel, service reputation, and
experience are adequate to make satisfactory delivery of the services, construction, or items of tangible personal
property described in the Bidding Documents (13-1-82, NMSA 1978).
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1.16

117

2.0

SUCCLESSFUL BIDDER: The lowest qualificd and responsible Bidder to whom the Owner, on the basis of the
Owner’s evaluation, makes an award,

UNIT PRICES: Amounts statcd in the Contract as prices per unit of measurement for materials or scrvices as
described in the Contract Documents,

USER: The City ol Santa Fe or agencics or designated entity for whose use the Project is being constructed.

CONTRACT AUDIT

The Owner shall be entitled 1o audit the books and records of a Contractor or any Subcontractor under any ncgotiated contract or
subcontract other than a firm fixed-price contract to the extent that such books and records relate to the performance of such

contract or subcontract. Such books and records shall be maintained by the Contractor for a period of thrce ycars from the date of

final payment under the prime contract and by the Subcontractor for a period of three ycars from the date of final payment under
the subcontract unless a shortcr period is otherwise authorized in writing (13-1-161, NMSA 1978).

3.0

DEBARRED OR SUSPENDED CONTRACTORS

A business (Contractor, Subcontractor, or Supplier) that has either been debarred or suspended pursuant to the requirements of
Scctions 13-1-177 through 13-1-180, and 13-4-11 through 13-4-17, NMSA 1978, shall not be permitted to do business with the
State and shall not be considered for award of contract during the period for which it is dcbarred or suspended.

4.0

4.1

4.2

5.0

5.1

5.2

5.3

5.4

5.5

5.6

BRIBES, GRATUITIES, AND KICK-BACKS

It is illegal in the State of New Mexico for any public employec to solicit or accept anything of value in connection
with award of this Bid and for any person to offcr or pay anything of value to any such public cmployee (30-24-1
through 30-24-2, NMSA 1978).

Pursuant to Section 13-1-191, NMSA 1978, refcrence is hercby made to the Criminal Laws of New Mexico (including
30-24-1, 30-23-2, and 30-41-1 through 3-41-3, NMSA 1978), which prohibit bribes, kick-backs, and gratuities and
violation of which constitutcs a felon.  Further, the Procurement Code (13-1-28 through 13-1-199, NMSA 1978),
imposes civil and criminal penalties for its violation

PROTESTS

Any Contractor who is aggrieved in connection with a procurement may protest to the City Purchasing Agent and the
Owner. The protest should be made in writing within twenty-four (24) hours afler the facts or occurrences; giving rise
thereto, but in no case, less that within fifteen (15) calendar days after the facts or occurrences giving risc thereto (13-
1-173, NMSA 1978).

In the event of a timely protest under Section 5.1 (13-1+172 of the Procurement Code, NMSA 1978), the City
Purchasing Agent and thc Owner shall not proceed further with the procurement unless the State Purchasing Agent or
the Owner makes a detcrmination that the award of contract is necessary to protect substantial interests of the Owner
(13-1-173, NMSA 1978),

The City Purchasing Agent or his designee shall have the authority to take any action reasonably necessary to rcsolve a
protest of an aggrieved Contractor concerning a procurement.

This authority shall be exercised in accordance with adopted regulations, but shall not include the authority to award
money damages or attorneys’ fees (13-1-174, NMSA 1978),

The City Purchasing Ageat or his designee shall promptly issue a determination relating to the protest, The
determination shail:

A) State the reasons for the action taken; and,

B) Inform the protestant of the right to judicial review of the determination pursuant to Section 13-1-
183, NMSA 1978 (13-1-175, NMSA 1978).

A copy of the determination issued under Section 13-1-175, NMSA 1978, shall be mailed immediately to the protestant
(13-1-176, NMSA 1978),
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6.0

6.1

6.2

6.3

7.0

7.1

7.2

7.3

8.0

8.1

8.2

8.3

CONTRACT BOND REQUIREMENTS

The Successful Bidder, where the Contract Price excceds twenly five thousand dollars ($25,000), shall post a onc
hundred percent (100%) Performance Bond and a one hundred percent (100%) Labor and Matcrial Payment Bond.
Bonds shall be exceuted on Performance Bond and Labor and Matcrial Payment Bond forms attached hereto, with
amount payablc conforming to the terins of the contract. Surety shall be a company licensed to do business in the State
of New Mexico and acceptable to the Owner,

Personal surcties may be accepted if the Owner so detcrmines in advance, but in such casc the amount of the Bond shall
be the full Contract Price, and the suretics shall justify under oath in amounts above liabilities and exemptions
aggregating double the amount of the Bond.

Special attention of Bidders is called to the requiremcnfs of Section 13-4-18 through 13-4-20, NMSA 1978 regarding a
Contractor who does not have his principal place of business in the State of New Mexico for all taxes due arising out o
construction services rendered under the Contract, :

6.3.1 The right to suc on this Bond accrucs only to the Owner and the parties to whom Sectjons 13-4-18 through
13-4-20, NMSA 1978 grant such right; and any such right shall be exercised only in accordance with the
provisions and limitations of said statues,

NON-RESIDENT CONTRACTOR'S REQUIREMENTS REGARDING GROSS RECEIPTS TAX SURETY
BOND

Section 7-1-55A, NMSA 15978 provides that any person (as defined in Section 7-1-3, NMSA 1978) engaged in the
construction business who does not have his principal place of business in New Mexico and enters info a prime
construction contract to be performed in this State shall, at the time such contract is entercd into, furnish the Director of
the Revenue Division, Taxation and Revenue Department, or his delegate with a surety bond or other acceptablc
security in a sum equivalent to the gross receipls to be paid under the contract multiplied by the applicable rate of the
gross receipts tax imposed by Section 7-9-4, NMSA 1978 to sccure payment of the tax imposcd on the gross receipts
from the contract, and shall obtain a certificate form the Director of the Revenue Division, Taxation and Revenue
Depattment, or his delegate that the requircments of this paragtaph have been met.

If the total sum to be paid under the contract is changed by ten percent or more after the date the surcty bond or other
acceptable security is furnished, to the Director or his delegate, such person shall increase or decrease, as the case may
be, the amount of the bond or security within fourtcen days after the change (7-1-55B, NMSA 1978),

In addition to the above requirements, the Contractor will be subject to all the requirements of the City Procurement
Code.

CONTRACTOR’S GROSS RECEIPTS TAX REGISTRATION

Section 7-10-4, NMSA 1978 provides that any person (as defined in Section 7-10-3, NMSA 1978) performing services
for the City of Santa Fe, as those terms are used in the Gross Receipts and Compensating Tax Act (Section 7-10-1 to 7-
10-5, NMSA 1978), must be registered and be issued an identification number with the Revenue Division of the
Taxation and Revenue Department to pay the gross receipts tax.

The identification number is needed to properly complete the approval process of the contract; therefor, so as to cause
no delay in the processing, the Contractor must register with the State of New Mexico, Taxation and Revenue

Department, For information contact:

Revenue Division

Taxation and Revenue Department
1100 South St. Francis Drive
Santa Fe, New Mexico 87504
(505)827-0700

If any person who performs services for the City of Santa Fe is not registered to pay the gross receipts tax, the City
shall withhold payment of the amount due until the person has presented evidence of registration with the Revenue

Department to pay the gross receipts tax.
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2.0

9.1

11.0

12,0
12,1

13.0

14.0

14.1

15.0

15.1

CONTRACT WITH NONRESIDENT PERSON OR PARTNERSHIPS OR UNADMITTED FOREIGN
CORPORATIONS; AGENT FOR SERVICE OF PROCESS

Special attention of Bidders is called 10 requirements of Sections 13-4-21 through 13-4-24, NMSA 1978, whereby a
public works contract with a nonresident person or partnership or foreign corporation not authorizcd to do business in
the State shall contain a specific provision designating an agent resident within the State, and his address, upon whom
process and writs in any action or procecding against such busincss may be served in any action arising out of such
contract.

STATE ALLOWANCES

The Contractor shall purchase the “Allowed Materials” as direcled by the Owner through the Landscape Architect on
the basis of the lowest and the best Bid of at least three competitive Bids. If the actual price for purchasing the
“Allowed matcrials” is more or less than the “Cash Allowance”, the Contract Price shall be adjusted accordingly. The
adjustment in Contract Price made on the basis of the purchase price without additional charges for overhead, profit,
insurance, or any other incidental expenses. The cost of installation of the “Allowed Materials” shall be included in the
applicable section of the Specifications covering the work.

MINIMUM WAGE RATES

The Minimum Wage Rale Determinations for this Project are shown in this section. This project is subject to New
Mexico State Wage Rate Decision No. SF-13-0607-B, if the amount of the base bid is equal to or greater than $60,000.
FORM OF CHANGE ORDER AND CHANGE ORDER NOTICE TO PROCEED

The forms issued by the Owner are to be utilized by the Contractor, Landscape Architect, and the Owner pursuant to
the requirements of the General Conditions.

STATE OF NEW MEXICO STATE INDUSTRIES DIVISION

The Contractor, at his own expense, shall secure the required building permits from the State CID as required for this
Project. Contractor shall adherc to the requirements established for inspections.

CITY OF SANTA FE REQUIREMENTS

The General Contractor shall include in the Bid the cost of all landfill dumping fees; additionally, the General
Contractor shall be responsible that all rubble, excess materials, etc,, are disposed of at an approved, legal dumping

site.
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RECITALS

WHEREAS, the Owner, through its Governing Body, is authorized to enter into a construction Contract
for the project; and

WHEREAS, the Owner has let this Contract according to the established State and Local Purchasing
procedures for contracts of the type and amount let; and

WHEREAS, construction of this Project was approved by the Governing Body of the City of Santa Fe at

its meeting of

The OWNER and the CONTRACTOR agree:

ARTICLE 1
THE CONTRACT DOCUMENTS

The Contract Documents consist of: this Agreement, the Conditions of the Contract (General, Supplementary,
and other Conditions), the Drawings, the Specifications, all Addenda issued prior to and all Modifications
issued after execution of this Agreement. These documents form the Contract, and all are as fully a part of the

Contract as if attached to this Agreement or repeated herein.

ARTICLE 2
THE WORK

The Contractor shall perform all the work required by the Contract Documents for CIP Project #_646 -
Construction of On Call for Miscellaneous HVAC Services at Multiple City of Santa Fe Facilities

(Bid #_15/07/B).

The work designated as On-Call for Miscellaneous HVAC Services, consists of, but is not limited to: heating,
ventilating and air conditioning work; for boilers and water heating equipment; for controls; and work related to
these systems, for City of Santa Facilities in Santa Fe, New Mexico. The City of Santa Fe Facilities Division
will utilize this On-Call Contract with prior, written approval of the scope of work, from the Facilities Division
Director, before commencing any work applicable to this On-Call Contract.

Contractor shall be responsible for verifications of all conditions, measurements and dimensions for bidding.

Contractor shall be responsible for all permits, fees and State inspections associated with the On Call for
Miscellaneous HVAC Services.

ARTICLE 3
TIME OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

The Contract Completion Time for this contract is two (2) years. The Contract duration shall terminate two (2)
years from the date of award, with the option to extend an additional year, by mutual agreement of all parties
and approval of the City of Santa Fe at the same price, terms and conditions. This Agreement shall not exceed

four (4) years beyond the original agreement date.
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The Task Completion Time will be set by the Project Administrator on a task by task basis. Task completion
shall be as specified in the written Notice to Proceed. Task completion, whether Substantial and/or Physical
completion as set forth in each written Notice to Proceed, shall be achieved no later than the date specified in
the written Notice to Proceed, except as hereafter extended by valid written Change Order by the owner.

ARTICLE 4
CONTRACT SUM

The Owner shall pay the Contractor in current funds for the performance of the work, subject to assigned tasks
or work orders, and additions and deductions by Change Order as provided in the contract Documents, the
Contract Sum not to exceed Two Hundred Fifty Thousand Dollars ($250,000.00), excluding New Mexico Gross

Receipt Taxes.

The Base Bid is sumnmarized as follows:

Base Bid $250,000.00

Gross Receipts Tax (8.1875%) $ 20,468.75
TOTAL BASE BID AMOUNT (tax included) $270,468.75

ARTICLE 5
PROGRESS PAYMENTS

Based upon Application for Payment submitted to the Owner by the Contractor and Certificates for Payment
issued by the Owner, the Owner shall make progress payments on account of the Contract sum to the Contractor
as provided in the Contract documents for the period ending the last day of the month as follows:

Not later than twenty-one (21) days following the end of the period covered by the Application for Payment, one
hundred percent (100%) of the portion of the Contract Sum properly allocable to labor, materials, and
equipment incorporated in the work and one hundred percent (100%) of the portion of the Contract sum
properly allocable to materials and equipment suitably stored at the site or some other location agreed upon in
writing for the period covered by the Application for Payment, less the aggregate of previous payments made by
the Owner; and upon physical completion of the entire work, a sum sufficient to increase the total payments to
one hundred percent (100%) of the Contract sum, less such amounts as the Owner shall determine for all
incomplete work and unsettled claims as provided in the Contract documents.

ARTICLE 6
LIQUIDATED DAMAGES

Should the Contractor neglect, refuse, or otherwise fail to achieve Substantial and/or Physical completion by
the contract date set forth in each written Notice to Proceed pursuant to Article 3 herein or any extension in the
Contract thereof,, the Contractor agrees to pay to the Owner the amount of Four Hundred Dollars ($ 400) per
consecutive work day of delay until the work is completed and accepted or until voided pursuant to the
provisions of the General Conditions of the Contract, not as a penalty, but as liquidated damages for such breach

of the Contract.
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ARTICLE 7
FINAL PAYMENT

Final payment, constituting thc entire unpaid balance of the Contract sum, shall be paid by the Owner to the
Contractor within twenty-one (21) calendar days after all deficiencies to the Contract document that were noted
during the Substantial Completion Inspection and listed on the attachment to the Certificate of Substantial
Completion have been corrected, and provided the Contract has been fully performed and a final Certificate for
Payment has been issued by the Owner. In addition, the Contractor shall provide to the Owner a certified
statement of Release of Lien (AIA Document G706A or approved form), Consent of Surety, Warranty from
Prime Contractor, Warranties from Suppliers and Manufacturers, training sessions, equipment/opcrating

manuals, and as-built drawings,

ARTICLE 8
SCHEDULE

The Contractor shall, within five (§) days after the effective date of Notice to Proceed, prepare and submit two
(2) copies of a progress schedule covering project operations for the task period. This progress schedule shall
be of the type generally referred to as a Critical Path Method (CPM), Critical Path Schedule (CPS), and Critical
Path Analysis (CPA), and other similar designations. The CPM shall be used to control the timing and
sequences of the project. All work shall be done in accordance with the CPM Planning and Scheduling. A
written statement of explanation shall be submitted with the progress schedule. All costs incurred by the
contractor to implement the CPM shall be borne by the Contractor, and are part of their Contract

ARTICLE 9
GENERAL AND SPECIAL PROVISIONS

9.1 This Agreement shall be governed exclusively by the provisions hereof and by the laws of the State of
New Mexico as the same from time to time exist. '

9.2 Terms used in this Agreement which are defined in the Conditions of the Contract shall have the
meanings designated in those Conditions. :

9.3 The Contractor shall defend, indemnify, and hold harmless the Owner against any and all injury, loss, or
damage, including, without limitation, costs of defense, court costs and attorney’s fees, arising out of

the acts, errors, or omissions of the Contractor.

9.4  An enumeration of the Contractor’s Liability Insurance requirements appears in the General Conditions
of the Contract for construction. Insurance requirements are also described in the Instructions to the
Bidder section of the Project Manual. Contractor shall maintain adequate insurance in at least the
maximum amounts which the Owner could be liable under the New Mexico Tort Claims Act and shall
provide proof of such insurance coverage to the City. It is the sole responsibility of the Contractor to be

in compliance with the law.

9.5  This Agreement shall not become effective until: (1) approved by the Governing Body; and (2) signed
by all parties required to sign this Agreement.
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9.6

9.7

9.8

9.9

9.10

9.11

9.12

9.13

9.14

The Contractor and the Contractor’s agents and employees are independent contractors performing
professional and technical services for the Owner and are not employees of the Owner. The Contractor
and the Contractor’s agents and employees shall not accrue leave, retirement, insurance, bonding, use of
Owner’s vehicles, or any other benefits afforded to employees of the Owner as a result of this

Agreement.

The Contractor shall not subcontract any portion of the services to be performed under this Agreement
without prior written approval of the Owner.

The Contractor shall maintain detailed time records which indicate the date, time and nature of services
rendered. These records shall be subject to inspection by the Owner, the Department of Finance and
Administration and the State Auditor. The Owner shall have the right to audit billings both before

and after payment. Payment under this Agreement shall not foreclose the right of the Owner to recover

excessive illegal payments.

The terms of this Agreement are contingent upon sufficient appropriations and authorization being made
by the Owner for the performance of this Agreement. If sufficient appropriations and authorization are
not made by the Owner, this Agreement shall terminate upon written notice being given by the Owner to
the Contractor. The Owner’s decision as to whether sufficient appropriations are available shall be
accepted by the Contractor and shall be final.

The Contractor warrants that the Contractor presently has no interest and shall not acquire any interest,
direct or indirect, which would conflict in any manner or degree with the performance or services

required under this Agreement.

The Contractor hereby warrants that the Contractor is in compliance with the Americans with
Disabilities Act, 29 CFR 1630,

The Contractor, upon final payment of the amounts due under this Agreement, releases the Owner, the
Owner’s officers and employees, and the City of Santa Fe from all liabilities and obligations arising from
or under this Agreement, including, without limitation, all damages, losses, costs, liability, and expenses,
including, without limitation, attorney’s fees and costs of litigation that the Contractor may have.

The Contractor agrees not to purport to bind the Owner to any obligation not assumed herein by the
Owner, unless the Contractor has express written authority to do so, and then only within the strict limits

of that authority.

Notices. Any and all notices provided for hereunder shall be in writing and shall be deemed delivered,
given and received when (i) personally delivered, or (ii) 5 days after the same are deposited in the
United States mail, postage prepaid, registered or certified mail return receipt requested, addressed to
the applicable party at the address indicated below for such party or at such other address as may be
designated by either party in a written note to the other party.
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9.15

9.16

9.17

9.18

9.19

9.20

9.21

OWNER City of Santa Fe
Capital Improvements Program
P.O. Box 909
Santa Fe, New Mexico 87504-0909

CONTRACTOR WELCH’S BOILER SERVICE INC,
6060 ISLETA BLVD SW
ALBUQUERQUE, NM 87105
New Mexico License # 88333

Gender, Singular/Plural. Words of any gender used in this Agreement shall be held and construed to
include any other gender, and words in the singular number shall be held to include the plural, unless the

context otherwise requires.

Captions and Section Headings. The captions and section headings contained in this Agreement are for
convenience of reference only, and in no way limit, define, or enlarge the terms, scope and conditions of

this Agreement.

This document shall be executed in no less than five (5) counterparts, each of which shall be deemed an
otiginal.

Certificates and Documents Incorporated. All certificates and documentation required by the provisions
of the Agreement shall be attached to this Agreement at the time of execution, and are hereby
incorporated by reference as though set forth in full in this Agreement to the extent they are

consistent with its conditions and terms.

Separability. If any clause or provision of this Agreement is illegal, invalid or unenforceable under
present or future laws effective during the term of this Agreement, then and in that event, it is the
intention of the parties hereto that the remainder of this Agreement shall not be affected thereby.

Waiver. No provision of this Agreement shall be deemed to have been waived by either party unless
such waiver be in writing signed by the party making the waiver and addressed to the other party; nor
shall any custom or practice which may evolve between the parties in the administration of the terms
hereof be construed to waive or lessen the right of either party to insist upon the performance by the
other party in strict accordance with the terms hereof. Further, the waiver by any party of breach by the
other party of any term, covenant, or condition hereof shall not operate as a waiver of any subsequent
breach of the saine or any other term, covenant, or condition thereof.

Entire Agreement. This Agreement represents the entire Contract between the parties and except as
otherwise provided herein, may not be amended, changed, modified, or altered without the written
consent of the parties hereto. This Agreement incorporates all of the conditions, agreements, and
understandings between the parties concerning the subject matter of this Contract, and all such
conditions, understandings, and agreements have been merged into this written Agreement. No prior
conditions, agreement, or understanding, verbal or otherwise, of the parties or their agents shall be
valid or enforceable unless embodied in this written Agreement.

6
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9.22 Interchangeable Terms. For purposes of all provisions within this Agreement and all attachments
hereto, the terms “Agreement” and “Contract” shall have the same meaning and shall be

interchangeable.

9.23  Words and Phrases. Words, phrases, and abbreviations which have well-known technical or trade
meanings used in the Contract documents shall be used according to such recognized meaning. In
the event of a conflict, the more stringent meaning shall govern.

9.24 Relationship of Contract Documents. The Contract Documents are complementary, and any
requirement of one Contract Document shall be as binding as if required by all.

9.25 Pursuant to Section 13-1-191, NMSA 1978, reference is hereby made to the Criminal Laws of New
Mexico (including Sections 30-14-1, 30-24-2, and 30-41-1 through 30-41-3, NMSA 1978) which
prohibit bribes, kickbacks, and gratuities, violation of which constitutes a felony. Further, the
Procurement Code (Sections 13-1-28 through 13-1-199, NMSA 1978) imposes civil and criminal

penalties for its violation.

9.26 By entering into this Agreement, the parties do not intend to create any right, title or interest in or for the
benefit of any person other than the Owner and the Contractor, No person shall claim any right, title or
interest under this Agreement or seek to enforce this Agreement as a third party beneficiary of this

Agreement.

9.27 Pursuant to Section 13-4-11. NMSA 1978, Reference is hereby made to the Minimum Wage on Public
Works; weekly payments; posting wage scale; withholding funds.

ARTICLE 10
NEW MEXICO TORT CLAIMS ACT

Any liability incurred by the City of Santa Fe in connection with this Agreement is subject to the immunities
and limitations of the New Mexico Tort Claims Act, Section 41-4-1, et. seq. NMSA 1978, as amended. The
City and its “public employees” as defined in the New Mexico Tort Claims Act, do not waive any limitation of
liability pursuant to law. No provision in this Agreement modifies or waives any provision of the New Mexico

Tort Claims Act.

Y



This Agreement is entered into as of the day and year first written above.

OWNER: CONTRACTOR:

CITY OF SANTA FE WELCH’S BOILER SERVICE, INC,
BY:

JAVIER M. GONZALES, MAYOR TITLE:

DATE: . DATE:

NM TAXATION AND REVENUE CRS# 02-024188-00-7
CITY OF SANTA FE BUSINESS REG #15-00110160

ATTEST:

YOLANDA Y. VIGIL, CITY CLERK

APPROVED AS TO FORM:
W 2/2%/15
KEYLEY A. BRENNAN, CITY ATTORNEY
APPROVED:

OSCAR RODRIGUEZ, FINANCE DIRECTOR

Business Unit Line Item VARIES PER TASK ORDER
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Address:

Each joint venture must sign. The manner of signing for each individual, partmership, and corporation that is
4 party to the joint venture should be in the munner indjcated in the appropriate category.

Bidder must fill in the following: (If none, write none)

NM License No.: 88333 . Classification: MM98
NM Taxation and Revenue CRS No.: 02-024188-00-7

City of Santa Fe Busincss Registration No,: _156-00110160

NM Resident Preference Nomber (if applicable):__ N/A

One Original and one copy of the Bid Submittal is required

27
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City of Santa Fe
Summary of Contracts, Agreements, & Amendments

Section to be completed by department for each contract or contract amendment

e
1 FOR: ORIGINAL CONTRACT 1 CONTRACT AGREEMENT r
MAINTENANCE AGREEMENT ] LICENSE AGREEMENT . f
LEGAL SERVICES AGREEMENT i MEMORANDUM OF UNDERSTANDING r
MEMORANDUM OF AGREEMENT I . JOINT POWERS AGREEMENTS r
GRANT AGREEMENTS e CHANGE ORDERS -

2 Name of Contractor Welch's Boiler Services

3 Complete Information requested {~ Plus GRT

7 Inclusive of GRT
Orlginal Contract Amount: Not to exceed $250,000.

Termination Date: Two vears after original agreement signed

v Approved by Council Date: To Be Determined

Iz or by City Manager Date:

Contract is for: [On Call for Miscellaneous HVAC Services on Multiple City of Santa Fe Facilities I

Amendment # to the Original Contract#

increase Amount $

Extend Termination Date to:

I Approved by Councll Date:

i or by City Manager Date:

Amendment is for: o ’

4 History of Contract & Amendments: (option: attach spreadsheet if multiple amendments) ™ Plus GRT
[e~Inclusive of GRT

Amount $§ not to exceed $260k  of original Coniract# Termination Date: TBD
Reason; On Call for Miscellaneous HVAC Services on Multiple City of Santa Fe F acilities

Amount § _amendment # Termination Date:
Reason:

Amount $ amendment # Termination Date;
Reason:

Amount $ amendment # ) Termination Date:
Reason:

Amount § amendment # Termination Date:
Reason:

Total of Original Contract plus all amendments: § not to exceed $250K

§ Procurement Method of Original Contract: (complete one of the lines)

RFP T RFQ r Sole Source I~ Other ¥ REB# 15/07/8
1o0f2
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10

11

12

13

14

15

16

17

18

City of Santa Fe
Summary of Contracts, Agreements, & Amendments

Procurement History:  First year of open agreement
example; (First year of 4 year contract)

Funding Source: TBD on project basis BU/Line item; TBD on project basis

Any out-of-the ordinary or unusual issues or concerns:
No

(Memo may be attached to explain detail.) y
Staff Contact who completed this form:* LeAnn Valdez % Phone # 955-5938

Division Contract Administrator: David Pfeifer

Division Director: David Pfeifer

Department Director:  Isaac J. Pino

Certificate of Insurance attached. (if original Contract) {,“

Description of your efforts to reduce the cost of the contract including information on efforts to obtain
other quotes for the contracted activity: Worked on getting a On-Cali contractor with Multiple vendors

Prior year's contract amount?:  none

Describe service impact from an ongoing commitment to the contractor: required licenses

Why staff cannot perform the work?:  required licenses

if extending contract, why?: N/A

Was a Santa Fe company awarded contract? If not, why?: NO. No Local Bids Recelved

Has the contract has been approved as to form by City Attorney's Office?: Yes

Is this for City Manager or Council approval?: City Councll

20f2
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GENERAL CONDITIONS OF THE CONTRACT
(60 7200)

In the case of conflicting requirements between the AIA General
Conditions and these General Conditions, the most stringent
requirement will apply.

(00 7213) GENERAL CONDITIONS

NOTICE

This document has been prepated by the Capital Improvements Program (CIP) and Contract Compliance staff of the City of
Santa Fe for use in construction projects.
DOCUMENT - DIVISION 0¢ 7213
GENERAIL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION
(THIS DOCUMENT HAS IMPORTANT LEGAL CONSEQUENCES;

CONSULTATION WITH AN ATTORNEY IS ENCOURAGED WITIH
RESPECT TO ITS COMPLETION OR MODIFICATION.)

TABLE OF ARTICLES
1. CONTRACT DOCUMENTS
2. ARCHITECT - FACILITIES DIVISION
3. OWNER
4. CONTRACTOR
5. SUBCONTRACTORS
6.~ . WORK BY OWNER OR BY SEPARATE CONTRACTORS
7. MISCELLANEOUS PROVISIONS
8. TIME
9. PAYMENTS AND COMPLETION

10. PROTECTION OF PERSONS AND PROPERTY
1. INSURANCE

12, CHANGES IN THE WORK

13. UNCOVERING AND CORRECTION OF WORK
14. TERMINIATION OF THE CONTRACT

15. EQUAL OPPORTUNITY

16. MINIMUM WAGE RATES
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1.1

12

ARTICLE 1

CONTRACT DOCUMENTS

DEFINITIONS

L.1.1

L12

THE CONTRACT DOCUMENTS

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract
(General, Supplementary, and Other Conditions), the Drawings, the Specifications, and all Addenda issued
prior to and all Modifications issued after execution of the Contract. A Modification is (1) a written
amendment to the Contract signed by both parties, (2) a Change Order, (3) a written interpretation issued by
the Architect pursuant to Subparagraph 2.2.6, or (4) a written order for a minor change in the work issued by
the Architect pursuant to Paragraph 12.4. The Contract Document do not include Bidding Documents such
as the Advertisement ot Invitation to Bid, the Instructions to Bidders, sample forms, the Contractor’s Bid, or
portions of Addenda relating to any of these, or any other documents, unless specifically enumerated in the
Owner-Contractor Agreement. '

THE CONTRACT

The Contract Documents form the Contract for Construction. This Contract represents the entire and
integrated agreement between the parties hereto and supersedes all prior negations, representations, or
agreements, either written or oral. The Contract may be amended or modified only by a Modification as
defined in Subparagraph 1,1.1. The Contract Documents shall not be construed to create any contractual
relationship of any kind between the Architect and the Contractor, but the Architect shall be entitled to
performance of obligations intended for his benefit, and to enforcement thercof. Nothing contained in the
Contract Documents shall create any contractual relationship between the Owner or the Architect and any

Subcontractor or Sub-subcontractor,

THE WORK

The work comprises the design and completed construction required by the Contract Documents, and
includes design specifications, and all labor neccssary to produce such construction, and all materials and
equipment incorporated or to be incorporated in such construction.

TIHE PROJECT

The Project is the totai design and construction of which the work performed under the Contract Documents
may be the whole or a part.

EXECUTION, CORRELATION AND INTENT

1.2.1

1.2.2

1.2.3

1.24

No fewer than two (2) copies of the Contract Documents shall be signed by the Owner and the Contractor, If
either the Owner or the Contractor or both do not sign the Conditions of the Contract, Drawings,
Specifications, or any of the other Contract Documents, the Architect shail identify such Documents.

By executing the Contract, the Contractor represents that he has visited the site, familiarized himself with the
locel conditions under which the work is to be performed, and correlated his observations with the
requirements of the Contract Docuinents.

The intent of the Contract Documents is to include all items necessary for the proper execution and
completion of the work.  The Contract Documents are complementary, and what is required by any one
shall be as binding as if required by all work not covered in the Contract Documents will not be required
unless it is consistent therewith and is reasonably inferable therefrom as being necessary to produce the
intended results, Words and abbreviations which have well-known technical or trade meanings are used in
the Contract Documents in accordance with such recognized meanings. In the event of a conflict between the

Contract Documents, the more stringent requirements shall govern,

The organization of ihe Specifications into divisions, sections and arlicles, and the arrangement of Drawings
shall not control the Contractor in dividing the work among Subcontraciors or in establishing the extent of

work to be performed by any trade,
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2.1

2.2

OWNERSHIP AND USE OF DOCUMENTS

1.3.1 All designs, drawings, specifications, notes, and other work developed in the performance of this Contract
shall be and remain the sole property of the Owner and may be uscd on any other work without additional
compensation to the Architect. With respect thereto, the Architcct agrees not {o assel any rights and not to
cstablish any claims under the design patent of copyright laws.

ARTICLE 2
ARCHITECT
DEFINITION
2.11 The Architect is the person Jawfully licensc to practice Architecture, or an entity lawfully practicing

Architecture identificd as such in the Owner-Contractor Agrecement, and is reforred to throughout the
Contract Documents as if singular in number and masculine in gender, The term “Architcct” mcans the
Architect or his authorized representative,

ADMINISTRATION OF THE CONTRACT - FACILITIES DIVISION

223

228

The Architect will provide administration of the Contract as hereinafler described.

The Architect will be the Owner’s Agent during construction and until final payment is duc, The Architect
will advise and consult with the Owner, The Ownecr’s instructions to the Contractor shall be forwarded
through the Architect. The Architect shall have the authority to act on behalf of the Owner only to the extent
provided in the Contract Documents, unless otherwisc modified by written instrument in accordance with

Subparagraph 2.2.17.

The Architect shall submit 10 the Owner, for approval, a list of critical inspection points based upon the
construction schedule furnished by the Contract (Paragraph 4.11.1). The Architect and his staff (including
the on-site representative, if agreed upon) shall malke at least three (3) weekly visits to the site at thosc critical
points and at other times as the Architect decms appropriate during the progress of the work. Additionally,
the Architect shall familiarize himsclf with the progress and quality of the work and dctermine if the work is
proceeding in accordance with the Contract Documents. On the basis of on-site observations, as the
Architect, he shall guard the Owner against defects and dcficiencies in the construction. Should the Architect
determinc that any portion of the work varics from the intent of the Contract Documents he shall immediately
notify the Contractor and the Owner of the non-compliance and the nature of the work required to correct
such non-compliance. The Architect shall recommend to the Owner, in writing, to issue a “stop work order”
for any portion of the work that does not substantially comply with the intent of the Contract Documents,

except as follows,

The Architect shall not be responsible for construction means, methods, lechnigues, sequences, or

procedures, or for safety precautions and programs in connection with the work, Additionally, the Architect '

shall not be responsible for the Contractor’s failure to carry out the work in accordance with the Contract
Documents, The Architect shall reject work, which does not meet or exceed the standards established by the
Contract Documents, Whenever, in his reasonable opinjon, he considers it necessary or advisable to ensure
the proper implementation of the intent of the Contract Documents, he will have authority to require special
inspection or testing of any work in accordance with the provisions of the Contract Documents whether or

not such work is then fabricated, installed or completed.

The Architect shall at all times have access to thc work wherever it is in preparation and progress. The
Contractor shall provide facilities for such access so the Architect may perform his functions under the

Contract Documents.

Based on the Architect’s observations and an evaluation of the Contractor’s Application for Payment, the
Architcet will determine the amounts owing to the Contractor and will issue Certificates for Payment in such

amounts, as provided in Paragraph 9.4,

The Architect will be the interpreter of the requirements of the Contract Documents and the judge of the
performance thereunder by both the Owner and the Contractor,

The Architect will render interpretations necessary for the proper execution or progress of the work, with
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3.1

229

22,10

22,11

22,12

2.2.13

22,14

2215

2.2.16

2.2.17

22.18

reasonable promptness and in accordance with any timne limit agreed upon, Either party to the Contract may
make written request to the Architect for such interpretations.

Claims, disputes, and other matters in question between the Contractor and the Owner relating to the
execution or progress of the work or the interpretatjon of the Contract Documents shall be referred to the
Architect for decision which he will render in writing within a reasonable time.

All interpretations and decisions of thc Architect shall be consistent with the intent of and reasonably
inferable from the Contract Documents and will be in writing or in the form of drawings. In his capacity as
interpreter and judge, he will endeavor to secure faithful performance by both the Owner and the Contractor,
will not show partiality to either, and will not be liable for the result of any interpretation or decision rendered

in good faith in such capacity,

The Architect’s decisions in matters relating to artistic effect will be final if consistent with the intent of the
Contract Documents.

The Architect will have authority to reject work which does not conform to the Contract Documents.
Whenever, in his opinion, he considers it necessary or advisable for the implementation of the intent of the
Contract Documents, he will have authority to require special inspection or testing of the work in accordance
with Subparagraph 7.7.2 whether or not such work is then fabricated, installed or completed. However,
neither the Architect’s authority to act under this Subparagraph 2.2.12, nor any decision made by him in good
faith either to exercise or not to exercise such authority, shall give rise to any duty or responsibility of the
Architect to the Contractor, any Subcontractor, any of their agents or employees, or any other person
performing any of the work.

The Architect will review and approve or take other approptiate action upon Contractor’s submittals such as
Shop Drawings, Product Data and samples, but only for conformance with the design concept of the work
and with the information given in the Contract Documents. Such action shall be taken with reasonable
promptness so as to cause no delay. The Architect’s approval of a specific item shall not indicate approval of
an assembly of which the time is a component,

The Architect will prepare Change Orders in accordance will Article 12 and will have authority to order
minor changes in the work as provided in Subparagraph 12.4.1.

The Architect will conduct inspections to determine the dates of Substantial Completion and Final
Completion, will receive and forward to the Owner for the Owner’s review of written warranties and related
documents required by the Contract and assembled by the Contractor and will issue a final Certificate of
payment upon compliance with the requirements of Paragraph 9.9

If the Owner and Architect agrce, the Architect wiil provide one or more Project Representatives to assist the
Architect in carrying out his responsibilities at the site. The duties, responsibilities and limitations of
authority of any such Project Representative shall be as set forth in an exhibit to be incorporated in the

Contract Documents,

The duties, responsibilities and limitations of authority of the Architect as the Owner’s representative during
construction as set for in the Contract Documents will not be modified or extended without written consent of

the Owner, the Contractor and the Architect.

In case of the termination of the employment of the Architect, the Owner shall appoint an Architect whose
status under the Contract Documents shall be that of the former Architect,

ARTICLE 3

OWNER

DEFINITION

31

The Owner is the person or entity identified as such in the Owner-Contractor Agreement and is referred to
throughout the Contract Documents as if singular in number and masculine in gender. The term “Owner”
means the Owner or his authorized representative.

66



3.2

33

34

4.1

INFORMATION AND SERVICES REQUIRED OF THE OWNER

3.2.1 The Owner shall, at the request of the Contractor, at the time of execution of thc Owner-Contractor
Agreement, furnish to the Contractor rcasonable evidence that he had made financial arrangements to fulfiil
his obligations under thc Contract, Unless such rcasonable evidence is furnished, the Contractor is not
required to exccute the Owner-Contractor Agreement or to commence the work,

322 (Notused)

323 Except as provided in Subparagraph 4.7.1, the Owner shall secure and pay for necessary approvals,
easements, assessments, and charges required for the construction, use or occupancy of permanent structures
or for permancnt changes in existing facilities.

3.2.4 Information or services under the Owner’s control shall be furnished by the Owner with reasonablc
promptness to avoid delay in the orderly progress of the work.

3.25 Unless otherwise provided in the Contract Documents, the Contractor will be furnished, fiee of charge, all
copies of Drawings and Specifications reasonable necessary for the execution of the work,

3.2.6 The Owner shall forward all instructions to the Contractor through the Architect.

3.2.7 The foregoing are in addition to other duties and responsibilities of the Owner enumerated herein and
especially those in respect to work by Owner or by Separate Contractors, Payments and Completion, and
Insurance in Articles 6, 9 and 11 respectively.

OWNER'S RIGHT TO STOP THE WORK

3.3.1 If the Contractor fails to correct defective work as required by Paragraph 13.2 or persistently fails to carry out
the work in accordance with the Contract Documents, the Owner, by a written order signed personally or by
an agent specifically so empowered by the Owner in writing, may order the Contractor to stop the work, or
any portion thereof, until the cause of such order has been eliminated; however, this right of the Owner to
stop the work shall not give rise to any duty on the part of the Owner to exercise this right for the benefit of
the Contractor or any other person or entity, except to the extent required by Subparagraph 6,1.3,

OWNER'’S RIGHT TO CARRY OUT THE WORK

3.4.1 If the Contractor defaults or neglects to carry out the work in accordance with the Contract Documents and
fails within seven days after receipt of written notice from the Owner to commence and continue correction
of such default or neglect with diligence and promptness, the Owner may, after seven days following receipt
by the Contractor of an additional written notice and without prejudice to any other remedy he may have,
make good such deficiencies. In such case, an appropriate Change Order shall be issued deducting from the
payments then or thereafter due the Contractor the cost of correcting such deficiencies, including
compensation for the Architect's additional services made necessary by such default, neglect or failure. Such
action by the Owner and the amount charged to the Contractor are both subject to the prior approval of the
Architect. If the payments then or thereafter due to the Contractor are not sufficient to cover such amount,
the Contractor shall pay the difference to the Owner.

ARTICLE 4

CONTRACTOR

DEFINITION

4,11 The Contractor is the person or entity identified as such in the Owner-Contractor Agreement and is referred
to throughout the Contract Documents as if singular in number and masculine in gender, The term
“Contractor” means the Contractor or his authorized representative.

1.2 REVIEW OF CONTRACT DOCUMENTS

4.1.2 The Contractor shall carefully study and compare the Contract Documents and shall at once report fo the
Architect and the Owner any error, inconsistency or omission he may discover., The Contractor shall not be
liable to the Owner or the Architect for any damage resulting from any such errors, inconsistencies or
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4.3

44

4.5

4.6

4.7

omissions in the Contract Docwnents. The Contractor shall perform no portion of the work at any time
without Contract Documents or, where required, approved Shop Drawings, Product Dala or Samples for such
portion of the wotk.

SUPERVISION AND CONSTRUCTION PROCEDURES

43.1

43.2

43.3

The Contractor shall supervise and direct the work, using his best skill and attention, He shall be solely
responsible for all construction means, methods, techniques, sequences and procedures and for coordinating

all portions of the work under the contract,

The Contractor shali be responsible to the Owner for the acts and omissions of his employees, Subcontractors
and their agents and employces, and other persons performing any of the work under a contract with the
Contractor.

The Contractor shall not be relieved from his obligations to perform the work in accordance with the Contract
Documents either by the activities or duties of the Architect in his administration of the Contract, or by
inspections, tests or approvals required or performed under Paragraph 7.8 by persons other than the
Contractor.

LABOR AND MATERIALS

4.4.1

4.4.2

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all labor,
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and
other facilities and services necessary for the proper execution and completion of the work, whether or not

incorporated or to be incorporated in the work,

The Contractor shall at all times enforce strict discipline and good order among his employees and shall not
employ on the work any unfit person or anyone not skilled in the task assigned to him.

WARRANTY

45.]

TAXES

4.6.1

The Contractor warrants to the Qwner and Architect that all materials and equipment furnished under this
Contract will be new unless otherwise specified, and that all work will be of good quality, free from faults
and conforming 1o these requirements, including substitutions not properly approved and authorized, may be
considered defective. If required by the Architect, the Contractor shall furnish satisfactory evidence as to the
kind and quality of materials and equipment. This warranty is not limited by the provisions in Paragraph

13.2,

The Contractor shall and hereby does warrant and guarantee all workmanship, labor, and materials performed
and supplied by him or his Subcontractors for a period of one (1) year from the date of completion as
evidenced by the date of the Owner’s Certificate of Final Completion of this Contract, This also includes all
labor required for replacing materials or equipment found to be defective with the one (1) year period. All
guarantees for a longer period of time required by the work sections of these Specifications shall be sccured
by the Contractor from Subcontractors and delivered to the Architcet and are hereby warranted by the

Contractor as much as if countersigned by him.

The Contractor shall pay all sales, consumer gross receipts tax, use and other similar taxes for the work or
portions thereof provided by the Contractor which are legally enacted at the time Bids are received, whether

or not yet effective.

PERMITS, FEES AND NOTICES

4.7.1

Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the
construction permit and for all other permits and governmental fees, licenses and inspections necessary for
the proper execution and completion of the work which are customarily secured after execution of the
Contract and which are Jegally required at the time the Bids are received.

The Contractor shall give all notices and comply with all faws, ordinances, rules, regulations and lawful
orders of any public authority bearing on the performance of the work,

68



4.8

4.9

4.10

4.7.3

4.74

It is not the responsibility of the Contractor to make certain that the Contract Documents are in accordance
with applicable Jaws, statutes, building codes and regulations. If the Coniractor observes that any of the
Contract Documents are at variance therewith in any respect, he shall promptly notify the Architect in
writing, and any necessary changes shall be accomplished by appropriate Modification,

If the Contractor performs any work knowing it to be contrary to such laws, ordinances, rules and reguiations,
and without such notice to the Architect, he shall assume full responsibility therefore and shail in tum notify
the Owner’s Representative of such action,

ALLOWANCES

4.8.1

4.8.2

The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents. Items
covered by these allowances shall be supplied for such amounts and by these allowances shall be supplied for
such amounts and by such persons as the Owner may direct, but the Contractor will not be required to employ
persons against whom he makes a reasonable objection.

Unless otherwise provided in the Contract Documents:

A, These allowances shall cover the cost to the Contractor, less any applicable trade, discount of the
materials and equipment required by the allowance delivered at the site, and all applicable taxcs.

B. The Contractor’s costs for unloading and handling on the site, {abor, installations costs, overhead,
profit and other expenses contemplated for the original allowance shall be included in the Contract

Sum and not in this allowance;

C. Whenever the cost is more than or less than the aliowance, the Contract Sum shall be adjusted
‘accordingly by Change Order, the amount of which will recognize changes, if any, in handling
costs on the site, labor, installation costs, overhead, profit and other expenses.

SUPERINTENDENT

4.8.1

The Contractor shall employ a competent Superintendent and necessary assistants who shall be in attendance
at the project site during the progress of the work. The Superintendent shall represent the Contractor, and al}
communications given to the Superintendent shall be as binding as if given to the Contractor. Important
communications shall be confirined in writing, Other communications shall be so confirmed on written

request in each case.

PROGRESS SCHEDULES

4.10.1

4.10.2

4.10.3

The Contractor shall, within ten (10) days after the effective date of Notice to Proceed, furnish five copies

of a prelimiriary progress schedule covering his operations for the first thirty (30) days. The preliminary.
progress schedule shall be a bar graph or an arrow diagram showing the items the Contractor intends to
commence and complete the various work stages, operations, and contract means planned to be started during

the first thirty (30) days.

Unless otherwise specified in the Special Provisions, the Contractor shall submit for approval by the
Architect, within thirty 30) days after the effective date of Notice to Proceed, five copies of a critical-path-
type analysis. The critical-path-type analysis shall include as a minimum; a graphic network diagram; a
computer printout or list of activities; and a brief written explanation of the proposcd schedule.

The graphic network diagram shall consist of an arrow diagram or a geometric figure and connector diagram
which clearly depicts the major subdivisions ofthe work, the order and interdependencies of activities
planned by the Contractor, as well as, activities by others which affect the Contractor’s planning. The
intended time for starting and completing each activity, the associated float time and the quantity and kinds of
major equipment to be used shall be shown for cach construction operation. For those activities lasting more
than 30 days, either the estimated time for 25-50 and 75 percent completion or other significant milestones in
the course of the activity, shall be shown, In addition to the actual construction operations, the network
diagram shal]l show such items as submittal of samples and Shop Drawings, delivery of materials and
equipment, construction in the area by other forces, iraffic detour controls, and other significant ilems related
to the progress of construction. The graphic network diagram shall be printed or neatly and legibly drawn to

a linear scale.
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4.11

4,12

4.10.4

4,10.5

4.10.6

4.10.7

4,10.8

4.10.9

4.10.10

Aclivitics shown shall be coordinated insofar as possible with the Contract Bid items, types of work and
maximum number of activities of each type,

The computer printout or list of activities shall show for each activity the estimated duration, the earliest
starting and finishing dates, the latest starting and finishing dates, and float or slack time. Activities which
constitute the critical sequence shall be identified, showing a total job duration equal to the Contract Time.

The written explanation shall contain sufficient information to describe the construction methods to be used
and to enable the Architect to evaluate the schedule and supporting analysis for validity and practicability. 1f
the schedule or written explanation is not accepted by the Architect, the Contractor shall resubmit the rejected
items within ten (10) days after rejection.

The analysis may employ the use of an electric computer or may consist of a non-computer analysis if the
latter is suitable to analyze the number of activities required. The adequacy of the system selected shall be
acceptable to the Architect.

The Contractor shall submit to the Architect monthly progress status reports on dates directed by the
Architect, Such reports shall list those uncompleted activities which have less than 30 days float and which
are either in progress or scheduled to be started within the next reporting period. For each of the listed
activities, the following shall be shown:

A, Starting date scheduled in last critical-path-analysis.
B. Actual or intended starting date,
C. Revised activity duration, if any,

Ifthe noted starting dates or duration delay the scheduled project completion date, the delay shall be named,
Reasons for the delay shail be given with an explanation of the Contractor’s proposed corrective action, The
Contract shall also note each actlvity completed during the report period,

A revised critical-path-type analysis shall be submitted when onc or more of the following conditions occur:

A. When an approved change Order significantly affects the contract completion date, or the sequence
of activities.

B. When progress of any critical activity falls significantly behind the scheduled progress.

C. When delay on a non-critical activity is of such magnitude as to change the course of the critical
path.

D. At any time the Contractor elects to change any sequence of activities affecting the critical path,

The revised analysis shall be made in the same form and detail as the original submittal and shall be
accompanied by an explanation of the reasons for the revisions,

The Contractor shall prosecute the work in accordance with the latest critical path type analysis, Deviations
therefrom shall be submitted to the Architect for review. In the event that the progress of items along the
critical path is delayed, the Contractor shall revise his planning to include additional forces, equipment, shifis
or hours necessary to meet the contract completion date. All additional cost resulting therefrom will not be

borne by the Owner.

DOCUMENTS AND SAMPLES AT THE SITE

4,111

The Contractor shall maintain at the site, for the Owner, one record copy of alf Drawings, Specifications,
Addenda, Change Orders and other Modifications, in good order and marked currently to record all changes
made during construction, and approved Shop Drawings, Product Data and Samples, These shall be available
to the Architect and shall be delivered to him for the Owner upon completion of the work.

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

4.12.1

4,122

Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the work by the
Contractor or any Subcontractor, manufacturer, supplier or distributor to illustrate some portion of the work.

Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams and
other information furnished by the Contractor to iljustrate a material, product or system for some portion of

the work.
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4.13

4.15

4.12.3

4.12.4

4.12.5

4.12.6

4.12.7

4.12.8

Samples are physical examples which illustrate materials, equipment or workmanship and establish standards
by which the work will be judged.

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the work or in the work of the Owner of any separate Contractor, all Shop Drawings,
Product Data and Sample required by the Contract Documents.

By approving and submitting Shop Drawings, Product Data and Samples, the Contractor represents that he
has determined and verified all materials, field measurements, and field construction criteria related thereto,
or will do so, and that he has checked and coordinated the information contained within such submittals with
the requirements of the work and of the Contract Documents.

The Contractor shall not be relieved of responsibility for any deviation from the requirements of the Contract
Documients by the Architect’s approval of Shop Drawings, Product Date or Samples under Subparagraph
2.2.13 unless the Contractor has specifically informed the Architect in writing of such deviation at the time of
submission and the Architect has given written approval to the specific deviation. The Contractor shall not
be relieved from responsibility for errors or omissions.in the Shop Drawings, Product Data or Samples by the
Architect’s approval thereof.

The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data or
Samples, to revisions other than those requested by the Architect on previous submittals.

No portion of the work requiring submission of a Shop Drawing, Product Data or Sample shall be
commenced until the submittal has been approved by the Architect as provided in Subparagraph 2.2,13. All
such portions of the work shall be in accordance with approved submittals.

USE OF SITE

4.13.1

4132

The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits and the
Contract Documents and shall not reasonably encumber the site with any materials or equipment,

The Contractor shall hold and save the Owner free and harmless from liability of any nature or kind arising
from use, trespass or damage occasioned by third persons.

CUTTING AND PATCHING OF WORK

The Contractor shall be responsible for all cutting, fitting or patching that may be required to complete the

4.14.1
work or to make its several parts fit together properly.

4.14.2  The Contractor shall not damage or endanger any portion of the work or the work of the Owner or any
separate contracts by cutting, patching or otherwise altering any work, or by excavation. The Contractor
shall not cut or otherwise alter the work of the Owner or any separate Contractor except with the written
conscnt of the Owner and of such separate Contractor. The Contractor shall not unreasonably withhold from
the Owner any separate Contractor his consent to cutting or otherwise altering the work. .

CLEANING UP

4.15.1  The Contractor at al] times shall keep the premises free from accumulation of waste materials or rubbish
caused by his operations. At the completion of the work, he shall remove all his waste materials and rubbish
from and about the Project as well as all his tools, construction equipment, machinery and surplus materials,

4,152 Ifthe Contractor fails to clean up a the completion of the work, the Owner may do so as provide in Paragraph
3.4, and the cost thereof shall be charged to the Contractor.

4,153 The Contractor shall be solely responsible for performance of the following clean up:

1. Debris: Regardless of the nature of the debris, jt shail be immediately cleared form the work aren, Each
trade shall cooperate with other trades in the removal of debris &nd in keeping & clean job throughout,

71



4.16

4.17

4,18

2, Cleaning of All Glazes: The Contractor shall remove sealant and caufking stains and paint from all
glass and shall wash and polish same, Care shall be taken not to scratch glass,

3, Cleaning of All Painted, Decorated, and Stained Work: The Contractor shall remove all marks,
stains, finger prints, and other soil or dirt from all painted, decorated, and stained work.

4, Removal of all Temporary Protections; The Contractor shall remove all temporary protections and
shal] clean all floors at completion.

S. Cleaning and Polishing of all Hardware: The Contractor shall clean and polish all hardware for all
trades,, This shall include removal of all stains, dust dirt, paint, etc,, upon completion, without

scratching or otherwise marring the hardware.

6. Removal of all Spot, Soil, and Pajnt from all Tile Work: The Contractor shall remove ali spots, soil

and paint from all tile work and shall wash the same upon completion,

7. Cleaning of all Fixtures and Equipment: The Contractorshall clean al} fixtures and equipment,

removing all stains, paint, dirt, and dust.

COMMUNICATIONS

4.16.1

The Contractor shall communicate directly with the Architect for design clarifications. Any fabrication or
installation issucs that may result in a change order or may result in a delay to the project schedule shall be
communicated to both the Owner and the Architect at the same time, and documented in writing within two
business days, All oral directions from the Architect to the Contractor shall be documented in writing to the
Contractor and the Owner within one business day,

ROYALTIES AND PATENTS

4,17.1

The Contractor shali pay all royalties and license fees. He shall defend all suits or claitms for infringement of
any patent rights and shall save the Owner harmless from loss on account thereof, except that the Qwner shall
be responsible for all such loss when a particular design, process or the product of a particular manufacturer
or manufacturers is specified; but if the Contracior has reason to believe that the design, process or product
specified is an infringement of a patent, he shall be responsible for such Joss unless he promptly gives such
information to the Architect.

INDEMNIFICATION

4.18.1

4,182

4.18.3

To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Owner and the
Architect and their agents and employees from and against all claims, damages, losses and expenses,
including but not limited to attorneys’ fees arising out of or resulting from the performance of the work,
provided that any such claim, damage, loss or expense (1) is attributable to bodily injury, sickness, disease or
death, or to injury to or destruction of tangible property (other than the work itself), including the loss of use
resulting therefrom, and (2) is caused in whole or in part by any negligent act or omission on the Contractor,
any Subcontractor, anyone directly or indirectly employed by any of them, or anyone for whose acts an of .
them may be liable, regardless of whether or not it is caused in part by a party indemnified hereunder. Such
negligent shall not be construed to negate, abridge, or otherwise reduce any other right or obligation of
indemnify which would otherwise exist as to any party or person described in this Paragraph 4.18.

In any and all claims against the Owner or the Architect or any of their agents or employees by an employee
of the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for
whose acts any of them may be liable, the indemnification obligation under this Paragraph 4.18 shall not be
limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by
or for the Contractor or any Subcontractor under workers” or workmen’s compensation acts, disability benefit

acts or other employee benefit acts.

The obligation of the Contractor under this Paragraph 4.18 shall not extend to the liability of the Architect,

his agents or employees, arising out of (1) the preparation or approval of maps, drawings, opinions, reports,
surveys, change orders, designs, or specifications, or (2) the giving of or the failure to give directions by the
Architect, his agents or employees, provided such giving or failure to give is the primary cause of the injury

or damage.
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ARTICLE 5

SUBCONTRACTOR

5.1 DEFINITION

511

5.1.2

A Subcontractor is a person or entity who has a direct contract with the Contractor to perform any of the
work at the site. The term “Subcontractor” is referred to throughout the Contract Documents as if singular in
number and masculine in gender and means a Subcontractor or his authorized representative. The term
“Subcontractor” does not include any separate Contractor or his Subcontractors.

A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to
perform any of the work at the Site.

52 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

52.1

Unless otherwise required by the Contract Documents of the Bidding Documents, the Contractor, as soon as
practicable after the award of the Contract, shall furnish to the Owner and the Architect in writing the names
of the persons or entities (including those who are to furnish materials or equipment fabricated to a special
design) proposed for each of the principal portions of the work, The Architect will promptly reply to the
Contractor in writing stating whether or not the Owner or the Architect, after due investigation, has
reasonable objection to any such proposed person or entity. Failure of the Owner or the Architect to reply
promptly shall constitute notice of no reasonable objection,

The Contractor shall not contract with any such proposed person or entity to whom the Owner or the
Architect has made reasonable objection under the provisions of Subparagraph 5,2.1, The Contractor shall
not be required to contract with anyone to whom he has a reasonable objection.

5.3 SUBCONTRACTUAL RELATION

5.3.1 By an appropriate written agreement, the Contractor shall require each Subcontractor, to the extent
of the work to be performed by the Subcontractor, to be bound to the Contractor by the terms of the
Contract Documents, and to assume toward the Contractor all the obligations and responsibilities
which the Contractor, by these Documents, assumes toward the Owner and the Architect. Said
agreement shall preserve and protect the rights of the Owner and the Architect under the Contract
Documents with respect to the work to be performed by the Subcontractor so that the
subcontracting thereof will not prejudice such rights, and shall allow to thc Subcontractor, unless
specifically provided otherwise in the Contractor-Subcontractor agreement, the benefit of all rights,
remedies and redress against the Contractor that the Contractor, by these Documents, has against
the Owner, Where appropriate, the Contractor shall require each Subcontractor to enter into similar
agreements with his Sub-subcontractors. The Contractor shall make available to each proposed
Subcontractor, prior to the execution of the Subcontract, copies of the Contract Documents to
which the Subcontractor will be bound by this Paragraph 5.3, and identify the Subcontractor any
terms and conditions of the proposed Subcontract which may be at variance with the Contract
Documents. Each Subcontractor shall similarly make copies of such Documents available to his

Subcontractors.
ARTICLE 6

WORK BY OWNER OR BY SEPARATE CONTRACTORS

6.1 OWNER'S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

6.1.1

6.1.2

The Owner reserves the right to perform work related to the Project with his own forces, and to award
separate contracts in connection with other portions of the Project or other work on the site under these or
similar Conditions of the Contract, If the Contractor claiins that delay or additional cost is involved because
of such action by the Owner, he shall make such claim as provided ¢[sewhere in the Contract Documents.

When separate contracts are awarded for different portions of the Project or other work on the site, the term
“Contractor” in the Contract Documents in each case shall mean the Contractor who executes each separate

Owner-Contractor Agreement,
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6.2

6.3

71

7.2

73

6.13 The Owner will provide for the coordination of the work of his own forces and of each separate Contractor
with the work of the Contractor, who shall cooperalc therewith as provided in paragraph 6.2,

MUTUAL RESPONSIBILITY

6.2.1 The Contractor shalf afford the Owner and the Separate Contractors reasonable opportunity for the
introduction and storage of their materjals and equipment and the execution of their work, and shall connect

and coordinate his work with theirs as required by the Contract Documents.

6.2.2  Ifany part of the Contractor’s work depends for proper exccution or results upon the work of the Owner or
any separate Contractor, the Contractor shall, prior to proceeding with the work, promptly report to the
Architect any apparent discrepancies or defccts in such other work that render it unsuitable for such proper
execution and results, Failure of the Contractor so to report shall constitute an acceptance of the Owner’s or
the separate Contractor’s work as fit and proper to receive his work, except as to defects which may
subsequently become apparent in such work by others.

6.2.3 Any costs caused by defective or ill-timed work shall be borne by the party responsible thereof.

6.2.4 Should the Contractor wrongfully cause damage to the work or property of the Owner, or to other work on
the promptly remedy such damage as provided in Subparagraph 10.2.5.

6.2.5 Should the Contractor wrongfully cause damage to the work or property of any separate Contractor, the
Contractor shall upon due notice promptly attempt to settle with such other Contractor by agreement, or
otherwise to resolve the dispute. If such separate Contractor sues or initiates an arbitration proceeding
against the Owner on account of any damage alleged to have been cause by the Contractor, the Owner shall
notify the Contractor, who shall defend such proceedings at the Owner’s expense, and if any judgment or
award against the Owner arises therefrom, the Contractor shall pay or satisfy it and shall reimburse the
Owner for all attorneys’ fees and court or arbitration costs which the Owner has incurred.

OWNER’S RIGHT TO CLEAN UP

6.3.1 If a dispute arises between the Contractor and separate Contractors as to their responsibility for cleaning up
as required by Paragraph 4,15, the Owner may clean up and charge the cost thereof to the Contractors
responsible therefor as the Architect shall determine to be just,

ARTICLE 7

MISCELLANEOUS PROVISIONS

GOVERNING LAW
7.1.1 The Contract shall be governed by the law of the State of New Mcxico,

7.1.2 The Owner and the Contractor each binds himself, his partners, successors, assigns and legal representatives
to the other party hereto and to the partners, successors, assigns and legal representatives of such other party
in respect to all covenants, agreements, and obligations contained in the Contract Documents. Neither part to
the Contract shall assign the Contract or sublet it as a whole without the written consent of the other, nor shal
the Contractor assign any moneys due or to become due to him thereunder, without the previous written

consent of the Owner,

WRITTEN NOTICE

7.2.1 Written notice shali be deemed to have dully served if delivered in person to the individual or member of the
firm or entity or to an officer of the corporation for whom it was intended, or if delivered at or sent by
registered or certified mail Lo the last business address known to him who gives the notice.

CLAIMS FOR DAMAGES

7.3.1 Should either party to the Contract suffer injury or damage to person or property because of any act or
omjssion of the other party or of any of his employees, agents or others for whose acts he is legally liable,
claim shall be made in writing to such other party within a reasonable time after the first observance of such

injury or daunage.
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7.4

7.5

7.6

7.7

8.1

PERFORMANCE BOND AND LABOR AND MATERIAL PAYMENT BOND

7.4.1 The Contractor to whom the Contract is awarded shall furnish and pay for reputable and approved
Performance and Labor and Material Payment Bonds, cach for the full amount of the Contract Sum. Bonds
shall be executed on standard AIA forms.

RIGHTS AND REMEDIES

7.5.1 The duties and obligations imposed by the Contract Documents and the rights and remedies available
thereunder shall be in addition to and not a limitation of any duties, obligations, rights and remedies
otherwise imposed or available by law.

752 No action or failure to act by the Owner, the Architect, or the Contractor shall constitute a waiver of any right
or duty afforded any of them under the Contract, nor shall any such action or failure to act constitute an
approval of or acquiescence in any breach thereunder, except as may be specifically agreed in writing.

TESTS

7.6.1 If the Contract Document, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction require any portion of the work to be inspected, tested or approved, the Contractor shall give the
Architect timely notice of its readiness so the Architect may observe such inspection, testing or approval,
The Contractor shall bear all costs of such {nspections, tests or approvals. Tests specifically called for by
specifications shall be made by an independent, certified, professional testing laboratory acceptable to the
Architect, and the Contractor shall employ same and pay all charges in connection therewith. Records of
tests shall be delivered to the Architect in duplicate on acceptable forms.

7.6.2 If the Architect determines that any work requires special inspection, testing, or approval which
Subparagraph 7.6.1 does not include, he will, upon written authorization from the Ownet, instruct the
Contractor to order such special inspection, testing or approval, and the Contractor shall give notice as
provided in Subparagraph 7.6.1. If such special inspection or testing reveals a failure of the work to comply
with the requirements of the Contract Documents, the Contractor shall bear all costs thereof, including
compensation for the Architect's additional services made necessary by such failure; otherwise the Owner
shail bear such costs, and an appropriatc Change Order shall be issued.

INTEREST

7171 The Owner will not pay interest on payments due and unpaid under the Contract Document,
ARTICLE 8

TIME

DEFINITIONS

8.1.1 Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documcnts. for
Substantial Completion of the work as defined in Subparagraph 8,1.3, including authorized adjustments
thereto,

8.1.2 The date of commencement of the work is the date established in a Notice to Proceed. If there is no Notice to
Proceed, it shall be the date of the Qwner-Contractor Agreement or such other date as may be established
therein.

8.1.3 The Date of Substantial Completion of the work or designated portion thercof is the Date cestified by the
Architect and approved by the Owner when construction is deficiently complete, in accordance with the
Contract Documents, so the Owner can occupy or utilize the work or designated portion thereof for the use

for which it is intended.

8.1.4 The term “day” as uscd in the Contract Document shall mean calendar day unless otherwise specitically
designated, e .

75



8.2

83

9.1

9.2

9.3

PROGRESS AND COMPLETION

8.2.1

822

All time limits stated in the Contract Documents are the essence of the Contract.

The Contractor shall begin the work on the date of commencement as defined in Subparagraph 8.1.2. He
shall carry the work forward expeditiously with adequate forces and shall achieve Substantial Completion
within the Contract Time,

DELAYS AND EXTENSIONS OF TIME

83.1

8.33

Ifthe Contractor is delaycd at any time in the progress of the work by any act or neglect of the Owner or the
Architect or by any employees of either, or by any separate Contractor employed by the Owner or by changes
ordered in the work, or by labor disputes, fire, unusual delay in unavoidable casualties, or any causes beyond
the Contractor’s control or by delay authorized by the Owner pending arbitration, or by any other cause
which the Architect determines may justify the delay, then the Contract Time shall be extended by Change
Order for such reasonable time as the Architect may determine,

Any claim for extension of time shall be made in writing to the Architect not more than twenty days after the
commencement of the delay; otherwise it shall be waived. [n the case of a continuing delay, only one claim
is necessary. The Conlractor shall provide an estimate of the probable effect of such delay on the progress of

the work.

If written agreement is made stating the dates upon which interpretations as provided in Subparagraph 2.28
shall be furnished, then no cfaim for delay shall be aliowed on account of failure to furnish such
interpretations until fifteen days after written request is made for them, and not then unless such claim is

reasonable.

This Paragraph 8.3 does not exclude the recovery of damages for delay by either party under other provisions
of the Contract Documents,

ARTICLE 9

PAYMENTS AND COMPLETION

CONTRACT SUM

9.1.1

The Contract Sum is stated in the Owner-Contractor Agreement and including authorized adjustments
thereto, is the total ainount payable by the Owner to the Contractor for the performance of the work under the

Contract Documents.

SCHEDULE OF VALUES

92,1

Before the first Application for Payment, the Contractor shall submit to the Owner and Architect a schedule
of values allocated to the various portion of the work, prepared in such form and supported by such data to
substantiate its accuracy as the Owner or Architect may require. This schedule, unless objected to by, the
Owner or Architect, shall be used only as a basis for the Contractor’s Applications for payment.

APPLICATIONS FOR PAYMENT

9.3.1

933

At least ten days before the date for each progress payment established in the Owner-Contractor Agreement,
the Contractor shall submit to the Architect an itemized Application for Payment, notarized if required,
supported by such data substantiating the Contractor’s right to payment as the Owner or the Architect may
require, as provided elsewhere in the Contract Documents.

Unless otherwise provided in the Contract Documents, payments will be made on account of materials or the
Owner payments may simifarly be made for materials or equipment suitably stored at some other location

. agreed upon in writing. Payments for materials or equipment stored on or off the site shall be conditioned

upon submiissian by the Contractor of bills of sale or such other procedures satisfactory to the Ovmer to
establish the Owner’s title to such materials or equipment or otherwise protect the Owner’s interest, including
applicable insurance and transportation to the site for those materials and equipment stored off the site.

The Contractor warrants that title to all work, materials and equipment covered by an Application for
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9.4

9.5

9.6

Payment will pass to the Owner either by incorporation in the construction or upon the receipt of payment by
the Contraclor, whichever occurs first, free and clear of all liens, claims, security interest or encumbrances
hereinafier referred to in this Article 9 as *licns”; and that no work, materials or equipment covercd by an
Application for Payment will have been acquired by the Contractor, or by any other person performing work
at the site or lurnishing materials or cquipment for the Project, subject to an agreement under which an
interest therein or an encumbrance thereon is rctained by the seller or otherwise imposed by the Contractor or
such other person,

CERTIFICATES FOR PAYMENT

9.4.1

9.4.2

The Architect wil] within three days after the reeeipt of the Contract’s Application for Payment, approve the
Applicalion for Payment to the Owner with a copy to the Contractor for such amount as the Architect
determines is properly due, or notify the Contractor in writing of his reasons for withholding his approval as
provided in Subparagraph 9.6.1.

The issuance of an approval of the Application for Payment will constitute a representation by the Architect
to the Owner, based on his observations at the site as provided in Subparagraph 2.2.3 and the data comprising
the Application for Payment, that the work has progressed to the point indicated; that, to the best of his
knowledge, inforination and belief, the quality of the work is in accordance with the Contract Documents
(subject to an evaluation of the work for conformance with the Contract Documents upon Substantial
Completion, 1o the results of any subsequent tests required by or performed under the Contract Documents
correctable prior to completion, and that the Contractor is entitled to payment in the amount certified.
However, by issuing an approval of the Application for Payment, the Architect shall not thereby be deemed

to represent that he has made exhaustive or continuous on-site inspections to check the quality or quantity of

the work or that he has reviewed the construction means, methods, techniques, sequences procedures, or that
he has made any exarination to ascertain how or for what purpose the Contractor has used the moneys
previously paid on account of the Contract Sum,

PROGRESS PAYMENTS

9.5.1

9.5.2

After the Architect has issued an approval of the Application for Payment, the Owner shall make payment in
the manner and within the time provided in the Contract Documents.

The Contractor shall promptly pay each Subcontractor upon receipt of payment from the Owner, out of the
amount paid to the Contractor on account of such Subcontractor’s work, the amount to which said
Subcontractor is entitled, reflecting the percentage actually retained, if any, from payments to the Contractor
on account of such Subcontractor’s work. The Contractor shall, by an appropriate agreement with each
Subcontractor, require each Subcontractor to make payment to his Subcontractors in similar manner,

The Architect may, on request and at his discretion, furnish to any Subcontractor, if practicable, information
regarding the percentages of completion or the amounts applied for by the Contractor and the action taken
thereon by the Architect on account of work done by such Subcontractor.

Neither the Owner nor the Architect shall have any obligation to pay orto see to the payment of any moneys
to any Subcontractor except as may otherwise be required by law, .

No Certificate for progress payment, no progress payment, nor any partial or entire use of occupancy of the
Project by the Owner shall constitute an acceptance of any work not in accordance with the Contract

Documents,

PAYMENT WITHHELD

9.6.1

The Architect may decline to certify payment and may withhold his Certificate in whole or in part, to the
extent necessary to reasonably protect the Owner, if in his opinion he is unable to make representations to the

Owner as provided in Subparagraph 9.4.2,

If the Architect is unable to make representations to the Owner, as provided in Subparagraph 9.4.2 and to
certify payment in the amount of the Application, he will notify the Contractor as provided in Subparagraph
9.4,1, If the Contractor and Architect cannot agree on a revised amount, the Architect will promptly issue a
Certificate for Payment for the amount for which he is able to make such representations to the Owner. The
Architect may also decline to certify payment, or because of subsequently discovered evidence or subsequent
observations, he may nullify the whole or any part of any Certificate for Payment previously issued, to such
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9.6.2

.

extent as may be necessary in his opinion to protect the Owner from loss because of:

A) Defective work not remedied,

B) Third party claims filed or reasonablc evidence indicating probable filing of such claims;

C) Failure of the Contractor or make payments properly to Subcontractors or for fabor, materials or
equipment;

Dj Reasonable evidence that the work cannot be completed for the unpaid balance of the Contract
Sum,

E) Damage to the work of another Contractor;

F) Reasonable evidence that the work will not be completed within the Contract Time; or,

G) ' Failurcto carr.y out the work in accordance with the Contract Documents.

When the above grounds in Subparagraph 9.6.1 are removed, payment shall be made for amounts withheld
becausc of them.

9.7 FAILURE OF PAYMENT

9.7.1

If the Architect does not issue a Certificate for Payment, through no fault of the Contractor, within threc days
afier receipt of the Contyactor’s Application for Payment, or if the Owner does not pay the Contractor within
seven days after the date established in the Contract Documents any amount certified by the Architect, then
the Contractor may, upon seven additional days’ written notice to the Owner and the Architect, stop the work
until payment of the amount owing has been received. The Contract Sum shall be increased by the amount of
the Contractor’s reasonable costs of shut-down, delay and start-up, which shall be effected by appropriate
Change Order in accordance with Paragraph 12.3.

9.8 SUBSTANTIAL COMPLETION

9.8.1

When the Contractor considers that the work, or a designated portion thereof which is acceptable to the
Owner, is substantially complete as defined in Subparagraph 8.1.3, the Contractor shall prepare for
submission to the Architect a list of items to be completed or corrected. The failure to include any items on
such list does not alter the responsibility of the Contractor to complete ali work in accordance with the
Contract Documents. When the Architect, with the Owner, on the basis of an inspection determines that the
work or designated portion thereof is substantially complete, he will then prepare a Certificate of Substantial
Completion Form, AIA Document G704-1978, which shall establish the Date of Substantial Completion,
shall state the responsibilities of the Owner and the Contractor for security, maintenance within which the
Contractor shall complete the items listed therein, Warranties required by the Contract Document shall
commence on the date of Final Completion of the work or designated portion thereof unless otherwise
provided in the Certificate of Substantial Completion. The Certificate of Substantial Completion shall be
submitted to the Contractor and the Owner for their written acceptance of the responsibilities assigned to

them in such Certificate.

Upon Substantial Completion of the work or designated portion thereof and upon application by the
Contractor and certification by the Architect, the Owner shall make payment, reflecting adjustment in
retainage, if any, for such work or portion thereof, as provided in the Contract Documents.

9.9 FINAL COMPLETION AND FINAL PAYMENT

9.9.1

Upon receipt of written notice that the worlk is ready for final inspection and acceptance and upon receipt of a
final Application for Payment, the Architect will promptly make such inspection and, if he finds the work
acceptable under the Contract Documents and the Contract fully performed, he will promptly issue final
Certificate for Payment stating that, to the best of his observations and inspections, the work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor and noted in said Final Certificate, is due and payabie. The Architect’s Final
Certificate of payment will constitute a further representation thal the conditions precedent to the
Contractor’s being entitled to final payment as set forth in Subparagraph 9.9.2 have been fulfilled.
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10.1

10.2,

9.9.2

9.9.3

9.9.4

9.9.5

Neither the final payment nor the remaining retained percentage shall become due until the Contractor
submits to the Architect (1) an affidavit that all payrolls, bills for materials and equipment, and other
indebtedness connected with the work for which the Owner or his property might in any way be responsible
have been paid or otherwisc satisfied, (2) consent of surety, if any, to final payment, and (3) if required by the
Owner, other data establishing payment or satisfaction of all such obligations, such as receipts, releases and
waivers of liens arising out of the Contract, to the extent and in such form as may be designed by the Owner.
If any Subcontractor refuses to furnish a release or waiver required by the Owner the Contractor may furnish
a bond satisfactory to the Owner to indemnify him against any such lien. Ifany such licn remains unsatisfied
after all payments are made, the Contractor shall refund to the Owner all moneys that the latter may be
compelled to pay in discharging such lien, including all costs and reasonable attorneys' fees,

If, after Substantial Completion of thc work, final completion thereof is materially delayed through no fault
of the Contractor or by the issuance of Change Orders affecting final completion, and the Architect so
confirms, the Owner shall, upon application by the Contractor and certification by the Architect and without
terminating the Contract, make payment of the balance for that portion of the work fully completed and
accepted. ‘If the remaining balance for work not fully completed or corrected is less than the retainage
stipulated in the Contract Document, and if bonds have been furnished as provided in Paragraph 7.5, the
written consent of the surety to the payment of the balance due for that portion of the work fully completed
and accepted shall be submitted by the Contractor to the Architect prior to certification of such payment,
Such payment shail be made under the terms and conditions governing final payment, except that it shall not
constitute a waiver of claims,

The making of final payment shall constitute a waiver of all claims by the Owner except those arising from:

A) Unsettled liens;

B) Faulty or defective work appearing after Substantial Completion;

C) Failure of the work to comply with the requirements of the Contract Documents; and
D) Terms of any special warranties required by the Contract Documents.

The acceptance of final payment shall constitute & waiver of all claims by the Contractor except those
previously made in writing and jdentified by the Contractor as unsettled at the time of the final Apptication

for Payment.

’ ARTICLE 10

PROTECTION OF PERSONS AND FROPERTY

SAFETY PRECAUTIONS AND PROGRAMS

10.1.1

The Contractor shall be responsible in initiating, maintaining and supervising all safety precautions and
programs in connection with the work.

SAFETY OF PERSONS AND PROPERTY

10.2.1

10.2,2

The Contractor shall take all reasonable precautions for the safety of, and shall provide all reasonable .
protection to prevent damage, injury or loss to;

A) All employees on the work and all other persons who may be affected thereby;

B) All the work and all materials and equipment to be incorporated therein, whether in storage on or
off the site, under the care, custody or control of the Contractor or any of his Subcontractors or

Sub-subcontractors; and

C) Other property at the site or adjacent thereto, ineluding trees, shrubs, lawns, walks, pavements,
roadways, structurcs and utilities no designaled for removal, relocation or replacement in the course

of construction.

The Contractor shall give all notices and comply with all applicable laws, ordinances, rules, regulations, and
lawful orders of any public authority bearing on the safety of persons or property or their protection from
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10.3

11.1

11,2

113

10.2.3

10.2.4

10.2.5

10.2.6

10.2.7

damage, injury or loss.

The Contractor shall erect and maintain, as required by existing conditions and progress of the work, all
reasonable safeguards for safety and protection, including posting danger signs and other warnings against
hazards, promulgating safety regulations and notifying Owners and users of adjacent utilitics.

When the use of storage of explosives or other hazardous materials or equipment is necessary for the
execution of the work, the Contractor shall exercise the utmost care and shall carry on such activities under

the supervision of properly qualified personnel.

The Contractor shali promplly remedy all damage or loss (other than damage of loss insured under paragraph
11.3) to any property referred to in Clauses 10.2.1.2 and 10.2.1.3 caused in whole or in part by the
Contractor, any Subcontractor or anyone directly or indirectly employed by any of them, or by anyone for
whose acts any of them may be liable and for which the Contractor is responsible under clauses 10.2,1.2 and
10.2.1.3, except damage or loss attributable to the acts or omissions of the Owner or the Architect or anyone
directly or indirectly employed by either of them, or by anyone for whose acts either of them may be liable,
and no attributable to the fault or negligence of the Contractor. The foregoing obtigations of the Contractor
are in addition to his obligations under Paragraph 4.18,

The Contractor shall designate a responsible member of his organization at the site whose duty shall be the
prevention of accidents. This person shall be the Contractor’s Superintendent unless otherwise designated by
the Contractor in writing to the Owner and the Architect.

The Contractor shall not load or permit any part of the work to be loaded so as to endanger its safety.

EMERGENCIES

10.3.1

In any emergency affecting the safety of persons or property, the Contractor shall act, at his reasonable
discretion, to prevent threatened damage, injury or Joss, Any additional compensation or extension of time
claimed by the Contractor on account of emergency work shall; be determined as provided in Article 12 for

Changes in the work.

ARTICLE 11

INSURANCE

CONTRACTOR’S LIABILITY INSURANCE

11.1.1

11.1.2

The Contractor shall maintain in effect, and shall require all Subcontractors and others performing any
portion of this Contract to maintain in effect, insurance of the types and respective minimum limits required.
Such insurance shall cover all operations under this Contract. Maintenance of such insurance in at least the
specified minimum amounts shall not reltieve the Contractor or liability for foss in excess of the limits of
iability specified hercin or otherwise not covered by the coverage’s required herein, The Contractor shall
bear the cost of such insurance and include its costs in the Bid. The limits of insurance to be maintained are

specified in the Agreement Between Owner and Contractor.

Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the work, These Certificates shall contain a provision that coverage afforded under the policics will not be
canceled until at least thirty days; prior written notice has been given to the Owner,

OWNER’S LIABILITY INSURANCE

The Owner shall be responsible for purchasing and maintaining his own liability insurance and, at his option,

11.2.1
may purchase and maintain such insurance as wiil protect him against all claims which may arise from
operations under the Contract,

PROPERTY INSURANCE

11.3.1

The Contractor shall maintain builder’s risk property insurance or self~insurance, or a combination of

insurance and self~insurance, upon the work at the site for at least the actual cash value thereof. The builder’s

risk insurance shall cover the interests of the Owner, the Contractor, Subcontractors, and Sub-subcontractors
in the work, The insurance shall insure against at least the following perils: fire extended coverage,
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11.4

11.3.2

vandalism, and malicious mischief. The Contractor shall bear the cost of such insurance and include its cost
in the Bid,

Any loss insured or self-insured under Subparagraph 11.3.1 is to be adjusted with the Owner and made,
payable to the Owner as trustee [or the insured, as their interests may appear subject to Lhe requirements of
any applicable mortgage clause, The Owner shall deposit the proceeds in a separate account and shall
distribute them in accordance with such agreement as the parties in interest, jncluding the Owner, may reach.
The Contractor shall pay each Subcontractor a just share of any insurance proceeds which the Contractor
receives and shall require by written agreement signed by the Subcontractor that the Subcontractor will

make payments to his Sub-subcontractors in a simmilar manner. If afler such loss no other spccial agreement is made,
replacement of damaged work shall be covered by an appropriate order,

11.3.3

11.3.4

To the extent permitted under their respective property insurance policics, thc Owner and the Contractor
lhereby waive all rights, each against the other, for damages caused by firc or other perils to the cxtent
covered by Insurance obtained pursuant to this Article 11 or any other property insurance applicable to the
work, except such rights as they may have to the proceeds of such Insurance held by the Owner as trustee,
The Owner or the Contractor, as appropriate, shall require the Architect, other Contractors, Subcontractors,
and Sub-subcontractors to similarly waive rights of subrogation or property insurers.

If the Owner finds it necessary to occupy use of any portion of the work prior to Substantial Completion,
such occupancy or use shall not comimence prior to the time mutually agreed to by the Owner and the
Contractor and, if required by the applicable insurance or self-insuranice coverage not prior to the time the
builder’s risk property insurer has consented to such occupancy or use. The Contractor’s consent to such
occupancy or use shall not be unreasonably withheld.

1.08S OF USE INSURANCE

11.4.1

The Owner, at his option, may purchase and maintain such insurance as will insurc him against loss of use of
his property due to fire or other hazards, however caused.

ARTICLE 12

CHANGES IN THE WORK

CHANGE ORDERS

12.1.1

12.1.2

12,1.3

A Change Order is a written order to the Contractor signed by the Architect and the Contractor and approved
in writing by the Owner. A Change Order may be issued only after the execution of the Contract and shall be
the only means used to order changes in the work for which the Contractor requires additional compensation,
changes to the Contract Time, or changes to the Contract Sum. Minor changes in the work for which the

Contractor requires no additional compensation or time shall be executed in accordance with the provision of

Subparagraph 12.4.1,

The Owner, without invalidating the Contract, may order changes in the work within the general scope of the
Contractor consisting of additions, deletions or other revisions, the Contract Sum and the Contract Time
being adjusted accordingly. All such changes in the work shall be authorized by Change Order and shall be
performed under the applicable conditions of the Contract Documents.

The cost or credit to the Owner resulting from a change in the work shall be determined in one or more of the
following ways:

A) By mutual acceptance of a lump sum properly itemized an supported by sufficient substantiating
data to permit evaluation;

B) By unit prices stated in the Contract Documents or subsequently agreed upon;

C) By cost to be determined in a manncr agreed upon by the parties and a mutually acceptable fixed or

percentage fec; or

D) By the method provided in Subparagraph 12,1.4.
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12.1.4

12.1.5

12,1.6

12.1.7

If none of the methods set forth in Clauses ]2.1.2,, 12.1.3. or 12.1.3. is agreed upon, the Contractor, provided
he receives a written order signed by the Owner, shall promptly proceed with the work involved. The cost of
such work shall the be determined by the Architect on the basis of the reasonable expenditures and savings of
those performing the work attributable to the change, including, in the case of an increase in the Contract
Suim, a reasonable allowance for overhead and profit. In sueh case, the Contractor shall keep and present, in
such form as the Architect may preseribe, an itemized accounting together with appropriate supporting data
for inclusion in a Change Order. Unless otherwise provided in the Contract Documents, cost shall be limited
to the following: cost of materials, including sales tax and cost of delivery; cost of labor, including social
security, old age and unemployment insurance, and fringe benefits, required by agreement or custom,
workers’ or workmen’s compensation insurance; bond premiums; rental value of equipment and machinery;
and the additional costs of supervision and field office personnel directly attributable to the change. Pending
final determination of cost to the Owner payments on account shall be made on the Architect’s Certificate for
payment. The amount of credit to be allowed by the Contractor to the Owner for any deletion or change
which results in a net decrease in the Contract Sum will be the amount of the actual net cost as confirmed by
the Architect. When both additions and credits covering related work or substitutions are involved in any one
change, the allowance for overhead and profit shall be figured on the basis of the net inerease, if any, with

respect to that change.

If unit prices are stated in the Contract Documents or subsequently agreed upon, and if the quantities
originally contemplated are so changed in a proposed Change Order that application of the agreed unit prices
to the quantities of work proposed will cause substantial inequity to the Owner or the Contractor, the
applicable unit prices shall be equitably adjusted.

By submission of & Bid, the Contractor agrees and binds himself to the following method of calculating
Change Order costs. The Owner also agrees to the following method of calculating the cost of any changes
to the Contract. With each proposal for a change in the amount ofthe Contract, the Contractor shall submit
an itemized breakdown of all increases or decreases in the cost of the Contractor’s and all Subcontractor’s
and Sub-subcontractor’s work to include at least the following detail in the general order listed:

A) Material quantities and unit costs; '

B) Labor amounts and hourly rates (identified with specific items of material to be placed or operation
to be performed);

C) Costs inherent in use of Contractor/Sub-subcontractor owned equipment;

D) Equipment rental, if any;

E) Workmen’s compensation and public liability insurance;

F) General administration, overhead, supervision, project insurance and profit, based on the following
schedule:
Subtotal before Applying the Percentape Shown $500 & Less Qver $500
Contr;ctor for work performed by his own forces 22% 19%
Contractor for wotk performed b)./ Subcontractor 10% 8%
Subcontractor for work performed by his own forces 18% 15%
Subcontractor for work performed by Sub-subéonu—actor 10% 8%
Sub-subcontractor for work performed by his own forces  18% 15%

G) Employment taxes under FICA and FUTA; and

H) State gross receipts tax (Contractor only).

The quotation for work under a Change Order shall be binding for sixty (60) days from the date submitted by
the Contractor.
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12.2 CONCEALED CONDITIONS

123

13.1

13.2

12.2.1

1222

1223

Should concealed conditions encountered in the performance of the work below the surface of the ground or
should concealed or unknown conditions in an existing structure be at variance with the conditions indicated
by the Contract Documents, or should unknown physical conditions below the surface of the ground or
should concealed or unknown conditions in an existing structure of an unusual nature differing materially
{rom those ordinarily encountered and generally recognized as inherent in work of the Character provided for
in this Contract, be encountered, the Contract Sum shal! be cquitably adjusted by change Order upon verified
claim by either party madc within twenty days after the first observance of the conditions,

If the Contractor wishes to make a claim for an {ncrease in the Contract Sum, he shall give the Architect and
Owner written notice thereof within twenty days after the occurrence of the event giving rise to such claim.
This notice shall be given by the Contractor before proceeding to exccute the work, except in an emergency
endangering life or property, in which case the Contractor shall proceed in accordance with Paragraph 10.3.
No such claim shall be valid unless so made, If such claims are justified and the Owner authorizes an
increase in the Conltract Sum, the Owner and the Contractor shall proceed to negotiate the amount of the
adjustment in the Contract Sum. If the Owner and the Contractor cannot agree on the amount of the
adjustment in the Contract Sum, it shall be determined by the Architect. Any change in the Contract Sum
resulting from such claim shall be authorized by Change Order.

If the Contractor claimsthat additional cost is involved because of, but not limited to, (1) any written
interpretation pursuant to Subparagraph 2.2.8, (2) any order by the Owner to stop the work pursuant to
Paragraph 3.3 where the Contractor was not at fault, (3) any written order for a minor change in the work
issued pursuant to Paragraph 12.4, or (4) failure of payment by the Owner pursuant to Paragraph 9.7, the
Contractor shall make such claims provided in Subparagraph 12.3.1.

MINOR CHANGES IN THE WORK

12.3.1

The Architect will have authority to order minor changes in the work not involving an adjustment in the
Contract Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract
Documents. Such changes shall be effected by written order and shall be binding on the Owner and the
Contractor, The Contractor shall carry out such written orders promptly.

ARTICLE 13

UNCOVERING AND CORRECTION OF WORK

UNCOVERING OF WORK

13.1.1

13.1.2

If any portion of the work should be covered contrary to the request of the Architect or to requirements
specifically expressed in the Contract Documents, it must, if required in writing by the Architect, be
uncovered for his observation and shall be replaced at the Contractor’s expense.

If any portion of the work has been covered which the Architect has not specifically requested to observe
prior to begin covered, the Architect may request to see such work and it shall be uncovered by the
Contractor. If such work be found in accordance with the Contract Documents, the cost of uncovering and
replacement shall, by appropriate Change Order, be charged to the Owner, If such work be found not in
accordance with the Contract Documents, the Contractor shall pay such costs unless it be found that this
condition was caused by the Owner or a separate Contractor as provided in Article 6, in which even the
Owner shall be responsible for the payment of such costs.

CORRECTION OF WORK

13.2.1

13.2.2

The Contractor shall promptly correct all work rejected by the Architect as defective or as failing to conform
to the Contract Documents whether observed before or after Substantial completion and whether or not
fabricated, instalied or completed. The Contractor shall bear all costs of correcting such rejected work,
including compensation for the Architect's additional services made necessary thereby.

It, within one year after the Date of Substantial Completion of the work or designated portion thereof or
within one ycar aftcr acceptance by the Owner of desighated equipment or within such longer period of time
as may be prescribed by law or by the terms of any applicable special warranty required by the Contract
Documents, any of the work is found to be defective or not in accordance with the Contract Documents, the
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13.3

14.1

14,2

13.2.3

13.2.4

13.2.5

13.2.6

13.2.7

Contractor shall correct it promptly after receipt of a writlen notice from the Owner to do so unless the
Owner has previously given the Contractor a specific writlen acceptance of such condition. This obligation
shall survive termination of the Contract. The Owner shall give such notice promptly afler discovery of the
condition,

The Contractor shall remove from the site all portions of the work which are defective ot non-conforming
and which have not been corrected under Subparagraphs 4.5, 13.2.1 and 13.2.2, unless removaf is specifically
waived in writing by the Owner,

If the Contractor fails to correct defective or non-conforming work as provided in Subparagraph 4,5.1, 13.2,1
and 13.2.2, the Owner may correct it in accordance with Paragraph 3.4,

If the Contractor does not proceed with the correction of such defective or non-conforming work within a
reasonable time fixed by written notice from the Architect, the Owner inay remove it and may store the
malerials or equipment at the expense of the Contractor. [fthe Contractor does not pay the cost of such
removal and storage within ten days thereafler, the Owner may upon ten additional days’ written notice sell
such work at auction or at private sale and shall account for the net proceeds thereol, after deducting all the
costs that should have been borne by the Contractor including compensation for the Architect’s additional
services made necessary thereby. 1f such proceeds of sale do not cover all costs which the Contractor should
have borne, the difference shall be charged to the Contractor and an appropriate Change Order shall be
issued, If the payments then or thereafter due the Contractor are not sufficient to cover such amount, the
Contractor shall pay the difference to the Owner.

The Contractor shal] bear the cost of making good all work of the Owner or separate Contractors destroyed or
damaged by such correction or removal,

Nothing contained in this Paragraph 13.2 shall be construed to establish a period of limitation with respect to
any other obligation which the Contractor might have under the Contract Documents, including Paragraph
4.5 hereof. The establishment of the time period of one year after the Date of Substantial Completion or such
longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the Contractor to correct the work and has no relationship to the time within which
his obligation to comply with the Contract Documents may be sought to be enforced, nor to the time within
which proceedings may be commenced to establish the Contractor’s liability with respect to his obligations
other than specifically to correct the work.

ACCEPTANCE OF DEFECTIVE OR NON-CONFORMING WORK

13.3.1

If the Owner prefers to accept defective or non-conforming work, he may do so instead of requiring’its
removal and correction, in which case a Change Order will be issucd to reflect a reduction in the Contract
Sum where appropriate and equitable. Such adjustment shall be effected whether or not final payment has

been made,

ARTICLE 14
TERMINATION OF THE CONTRACT

TERMINATION BY THE CONTRACTOR

14.1.1

If the work is stopped for a period of thirty days under an order of court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Sub-contractor or their agents or
émployees or any other persons performing any of the work under & contract with the Contractor because the
Architect has not issued a Certificate for payment as provided in Paragraph 9.7 or because the Owner has not
made payment thercon as provided in paragraph 9.7, then the Contractor may, upon seven additional days’
written notice to the Owner and the Architect, terminate the Contract and recover from the Owner payment
for all work executed and for any proven loss sustained upon any materials, equipment, tools, construction
equipment and machinery, including reasonable profit and damages.

TERMINATION BY THE OWNER

14.2.1

If the Contractor is adjudged bankrupt, or if he makes a general assignment for the benefit of his creditors, or
if a receiver is appointed on account of his insolvency, or if he persistently or repeatedly refuses or fails,
except in eases for which extension of time is provided, to supply enough properly skilled workmen or proper
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15.1

16.1

materials, or if he fails 1o make prompt payment to Subcontractors for material of labor, or persistently
disregards Jaws, ordinances, rules, regulations, or orders of any public authority having jurisdiction, or
otherwise is guilty of a substantial violation of a provision of the Contract Documents, then the Owner, upon
certification by the Architect that sufficient cause exists to justify such action, may without prejudice to any
right or remedy and after giving the Contractor and his surety, if any, seven days written notice, terminate the
employment of the Contractor and take possession of the site and of all material, tools, construction
equipment and machinery thereon owned by the Contractor and may finish thc work by whatever method he
may deem expedient. In such case, the Contractor shall not be entitled to receive any further payment until

the work is finished.

1422 If the unpaid balance of the Contract Sum exceeds the costs of finishing the work, including compensation
for the Architect’s additional scrvices made nccessary thereby, and any damages sustaincd by the Owner as a
result of the Contractor’s breach, such excess shall be paid to the Contractor. If such costs exceed the unpaid
balance, the Contractor shall pay the difference to the Owner, The amount to be paid to the Contractor or to
the Owner, as the case may be, shall be certified by the Architect upon application, in the manner provided in
paragraph 9.4 and this obligation or to the Owner, as the case may be, shall be certified by the Architect upon
application, in the manner provided in Paragraph 9.4 and this obligation for payment shall survive the
termination of the Contract.

14.2.3  In the event that the Project is abandoned by the Owner, the Owner may terminate this contract at any time
by giving at least seven (7) day notice to the Contractor. In the event of termination, all work completed shall
become the property of the Owner. Thc Contractor shall be entitled to receive compensation for actual work
satisfactorily completed hereunder, including reimbursable expenses authorized by the Owner which are then

due,

14.2.4  In the event the Contractor fails to perform the work in accordance with the Contract Documents, the Owner
may terminate the Contract after giving the Contractor five (5) working days notice.

ARTICLE 15

EQUAL OPPORTUNITY

‘The Contraclor shall maintain policies of employment as follows:

15.1.1  The Contractor, all Subcontractors, and ali Sub-subcontractors shall not discriminate against any employee or
applicant for employment because of race, religion, color, sex or national origin. The Contractor shall take
affirmative action to ensure that applicants are employed and that employees are treated during employment,
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; ratcs of pay or
other forms of compensation; and selection for training, including apprenticeship. The Contractor agrees to
post in conspicuous place, available to employees and applicants for employment, notices setting forth the

policies of non-discrimination.

15.1.2  The Contract, all Subcontractors, and all Sub-subcontractors shall, in all solicitation or advertisements for
cmployees placed by them or on their behalf, state thal all qualified applicant will receive consideration for
employment without regard to race, religion, color, sex, or national origin,

ARTICLE 16

MINIMUM WAGE RATES

The Contractor warrants and agrees that he and all Subcontractors and Sub-subcontractors shall comply with all
applicable provisions of the New Mexico Public Works Minimum Wage Act as outlined in the Contract Documents.
Wage rates are not applicable to projects costing less than $60,000.00. Both the State of New Mexico Wage Rate
Decision and the applicable Federal wage rates are included in this document,
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SUPPLEMENTARY CONDITIONS
(00 7300)

(00 7301) CITY OF SANTA FE REQUIREMENTS

Document is intended to be used in conjunction with the General Conditions of the Contract.

ADDITIONAL CONDITIONS

1.0

1.1

1.7

112

1.13

DEFINITIONS - The following definitions shall apply through the Bidding Documents or Contract Documents unless
otherwise specified.

ADDENDUM: Written or graphic instrument issued prior to the exccution of the Contract which modifies or interpret
the Bidding Documents, including Drawings and Specifications, by additions, deletions, clarifications, or corrections.
Addenda will become part of the Contract Documents when the Construction Contract is executed. Plural:

ADDENDA

ADDITIVE OR DEDUCTIVE ALTERNATE BID: Amount stated in the Bid to be added or deducted from the
amount of the Base Bid if the corresponding change in project scope or alternate materials and/or methods of
construction is aceepted.

BASE BID: Amount of mongy stated in the Bid as the sum for which the Bidder offers to perform the work, not
including that work for which Alternate Bids are also submitted.

BID: A complete and properly signed proposal to do the work or designated portion thereof for the sums stipulated
therein, supported by data called for by the Bidding Documents,

BID LOT: A major item of work for which a separate quotation or proposal is requested.

BIDDER: One who submits a Bid for a Primc contract with the Owner, as distinct from a Subcontractor, who submits a
Bid to a Bidder. Technically, a Bidder is not a Contractor on a specific project unti] a contract exists between him and

the Owner.

BIDDING DOCUMENT: Documents that include the Invitation for Bid, Instructions to Bidders, thc Bid Form, other
sample bidding and contract forms, and the proposed Contract Documents, including any Addenda issued prior to
receipt of Bids. The Contract Documents proposed for the work consist of the Owner-Contractor Agreement, the
Conditions of the Construction Contract (General, Supplementary, and Other Conditions), the Drawings, the
Specifications, and all Addenda issued prior to and alt Modifications issued after execution of the Contract.

DAY: Calendar day, which is every day shown on the calendar, beginning and ending at midnight.
CENTRAL PURCHASING OFFICE: The Central Purchasing Office is the City of Santa Fe Purchasing Department.

GOVERNING AUTHORITY: The Governing Board of the City of Santa Fe for the execution of eonstruction contracts
is the Mayor and City Manager.

INVITATION FOR BID: The Bidding Documents utilized for soliciting sealed Bids. “Invitation to Bid” shall have the
same meaning as “Invitation for Bid”.

OWNER: The City of Santa e, New Mexico.

PROCUREMENT OFFICER: The Director of the Purchasing Division, or a designee authorized to enter into or
administer contracts and make written determination with respect thercto,

RESPONSIBLE BIDDER: A Bidder who submits a responsive Bid and who has furpished, when required, information
and data to prove that his financial resources, production or service facilities, personnel, service reputation, and
experience are adequate to make satisfactory delivery of the services, construction, or items of tangible personal
property described in the Bidding Documents (13-1-82, NMSA 1978).
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1.15

1.16

117

2.0

SUCCESSTFFUL BIDDER: The lowest qualified and responsible Bidder to whom the Owner, on the basis of the
Owner’s evaluation, makes an award.

UNIT PRICES: Amounts stated in the Contract as prices per unit of measurernent for malerials or services as
described in the Contract Documents.,

USER: The City of Santa IFe or agencies or designated entlty for whose use the Project is being constructed.

CONTRACT AUDIT

The Owner shall be entitled to audit the books and records of a Contractor or any Subcontractor under any negotiated contract or
subcontract other than a firm fixed-price contract to the extent that such books and records relate to the performance of such

contract or subcontract. Such books and records shall be maintained by the Contractor for a period of threc years from the date of

final payment under the prime contract and by the Subcontractor for a period of three years from the date of final payment under
the subcontract unless a shorter period is otherwise authorized in writing (13-1-161, NMSA 1978).

3.0

DEBARRED OR SUSPENDED CONTRACTORS

A business (Contractor, Subcontractor, or Supplier) that has either been debarred or suspended pursuant to the requirements of
Sections 13-1-177 through 13-1-180, and 13-4-11 through 13-4-17, NMSA 1978, shall not be permitted to do business with the
State and shall not be considered for award of contract during the period for which it is debarred or suspended,

4.0

4.1

4.2

5.0

5.1

5.2

53

5.4

5.5

5.6

BRIBES, GRATUITIES, AND KICK-BACKS

1t is illegal in the State of New Mexico for any public employee to solicit or accept anything of value in connection
with award of this Bid and for any person to offer or pay anything of value to any such public employee (30-24-1
through 30-24-2, NMSA 1978).

Pursuant {o Section 13-1-191, NMSA 1978, reference is hereby made to the Criminal Laws of New Mexico (including
30-24-1,30-23-2, and 30-41-1 through 3-41-3, NMSA 1978), which prohibit bribes, kick-backs, and gratuities and
violation of which constitutes a felon. Further, the Procurement Code (13-1-28 through 13-1-199, NMSA 1978),
imposes civil and criminal penalties for its violation

PROTESTS

Any Contractor who is aggrieved in connection with a procurement may protest to the City Purchasing Agent and the
Owner. The protest should be made in writing within twenty-four (24) hours after the facts or occurrences; giving rise
thereto, but in no case, less that within fifteen (15) calendar days afier the facts or occurrences giving rise thereto (13-

1-173, NMSA 1978).
In the event of a timely protest under Section 5.1 (13-1-172 of the Procurement Code, NMSA 1978), the City

Purchasing Agent and the Owner shall not proceed further with the procurement unless the State Purchasing Agent or
the Owner makes a determination that the award of contract is necessary to protect substantial interests of the Owner

(13-1-173, NMSA 1978).

The City Purchasing Agent or his designee shall have the authority to take any action reasonably necessary to resolve a
protest of an aggrieved Contractor concerning a procurement,

This authority shall be exercised in accordance with adopted regulations, but shall not include the authority to award
money damages or attorneys’ fees (13-1-174, NMSA 1978).

The Ciy Purchasing Agent or his designee shall promptly issue a determination relating to the protest. The
determination shall:

A) State the reasons for the action taken; and,

B) Inform the protestant of the right to judicial review of the dleterminaton pursuant to Section 13-1-
183, NMSA 1978 (13-1-175, NMSA 1978),

A copy of the determination issued under Section 13-1-175, NMSA 1978, shall be mailed immediately to the protestant
(13-1-176, NMSA 1978).
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6.0

6.1

6.2

6.3

7.0

7.1

72

7.3
8.0

8.1

8.2

8.3

CONTRACT BOND REQUIREMENTS

The Successful Bidder, where the Contract Price exceeds twenty five thousand dollars ($25,000), shall post 2 one
hundred percent (100%) Performance Bond and a one hundred percent (100%) Labor and Material Payment Bond.
Bonds shall be executed on Performance Bond and Labor and Material Payment Bond forms attached hereto, with
amount payable conforming to the terms of the contract, Surety shall be a company licensed to do business in the Stale
of New Mcxico and acceptable to the Owner,

Personal sureties may be accepted if the Owner so determines in advance, but in such case the amount of the Bond shall
be the full Contract Price, and the sureties shall justify under oath in amounts above liabilities and exemptions
aggregating double the amount of the Bond,

Special attention of Bidders is called to the requirements of Section 13-4-18 through 13-4-20, NMSA 1978 regarding a
Contractor who does not have his principal place of business in the State of New Mcxico for all taxes due arising out of
construction services rendered under the Contract.

6.3.1 The right to sue on this Bond accrues only to the Owner and the parties to whom Sections 13-4-18 through
13-4-20, NMSA 1978 grant such right; and any such right shell be exercised only in accordance with the
provisions and limitations of said statues,

NON-RESIDENT CONTRACTOR’S REQUIREMENTS REGARDING GROSS RECEIPTS TAX SURETY
BOND

Section 7-1-55A, NMSA 1978 provides that any person (as defined in Section 7-1-3, NMSA 1978) engaged in the
construction business who does not have his principal place of business in New Mexico and enters into a prime
construction contract to be performed in this State shall, at the time such contract is entered into, furnish the Director of
the Revenue Division, Taxation and Revenue Department, or his delegate with a surety bond or other acceptable
security in a sum equivalent to the gross receipts to be paid under the contract multiplied by the applicable rate of the
gross receipts tax imposed by Section 7-9-4, NMSA 1978 to secure payment of the tax imposed on the gross receipts
from the contract, and shall obtain a cestificate form the Director of the Revenue Division, Taxation and Revenue
Department, or his delegate that the requirements of this paragraph have been met.

If the total sum to be paid under the contract is changed by ten percent or more after the date the surety bond or other
acceptable security is furnished, to the Director or his delegate, such person shall increase or decrease, as the case may
be, the amount of the bond or security within fourtcen days after the change (7-1-558, NMSA 1978).

In addition to the above requirements, the Contractor will be subject to ail the requirements of the City Procurement
Code.

CONTRACTOR'S GROSS RECEIPTS TAX REGISTRATION

Section 7-10-4, NMSA 1978 provides that any person (as defined in Section 7-10-3, NMSA 1978) performing services
for the City of Santa Fe, as those terms are used in the Gross Receipts and Compensating Tax Act (Section 7-10-1 10 7~
10-5, NMSA 1978), must be registered and be issued an identification number with the Revenue Division of the

Taxation and Revenue Department to pay the gross receipts tax.

The identification number is needed to properly complete the approval process of the contract; therefor, so as to cause
no delay in the processing, the Contractor must register with the State of New Mexico, Taxation and Revenue

Department. For information contact:

Revenue Division

Taxation and Revenue Department
1100 South St. Francis Drive
Santa Fe, New Mexico 87504
(505)827-0700

If any person who performs services for the City of Santa Fe is not registered to pay the gross receipts tax, the City
shall withhold payment of the amount due until the person has presented evidence of registration with the Revenue

Department to pay the gross receipls tax.
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9.0

9.1

11.0

11.1

12,0
12.1

13.0

CONTRACT WITH NONRESIDENT PERSON OR PARTNERSHIPS OR UNADMITTED FORFEIGN
CORPORATIONS; AGENT FOR SERVICE OF PROCESS

Special attention of Bidders is catled to requirements of Sections 13-4-21 through 13-4.24, NMSA 1978, whereby a
public works contract with a nonresident person or partnership or foreign corporation not authorized to do business in
the State shail contain a specific provision designating an agent residenl within the State, and his address, upon whom
process and writs in any action or proceeding against such busincss may be served in any action arising out of such

contract,

STATE ALLOWANCES

The Contractor shall purchase the “Allowed Materials” as directed by the Owner through the Landscape Architect on
the basis of the lowest and the best Bid of at least three competitive Bids. Ifthe actual price for purchasing the
“Allowed materials” is more or less than the “Cash Allowance”, the Contract Price shall be adjusted accordingly. The
adjustment in Contract Price made on the basis of the purchase price without additional charges for overhead, profit,
insurance, or any other incidental expenses. The cost of installation of the “Allowed Materials” shall be included in the
applicable section of the Specifications covering the work.

MINIMUM WAGE RATES

The Minimum Wagc Rate Determinations for this Project are shown in this section. This project is subject to New
Mexico State Wage Rate Decision No. SF-13-0607-B, if the amount of the base bid is equal to or greater than $60,000.
FORM OF CHANGE ORDER AND CHANGE ORDER NOTICE TO PROCEED

The forms issued by the Owner are to be utilized by the Contractor, Landscape Architect, and the Owner pursuant to
the requirements of the General Conditions,

STATE OF NEW MEXICO STATE INDUSTRIES DIVISION

The Contractor, at his own expense, shall secure the required building permits from the State CID as required for this
Project. Contractor shall adhere to the requirements established for inspections.

CITY OF SANTA FE REQUIREMENTS

The General Contractor shall include in the Bid the cost of all landfill dumping fees; additionally, the General
Contractor shall be responsible that all rubble, excess materials, etc., are disposed of at an approved, legal dumping
-

site.
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RECITALS

WHEREAS, the Owner, through its Governing Body, is authorized to enter into a construction Contract
for the project; and

WHEREAS, the Owner has let this Contract according to the established State and Local Purchasing
procedures for contracts of the type and amount let; and

WHEREAS,
its meeting of §

ion of this Project was approved by the Governing Body of the City of Santa Fe at

The OWNER and the CONTRACTOR agree:

ARTICLE 1
THE CONTRACT DOCUMENTS

The Contract Documents consist of: this Agreement, the Conditions of the Contract (General, Supplementary,
and other Conditions), the Drawings, the Specifications, all Addenda issucd prior to and all Modifications
issued after execution of this Agreement. These documents form the Contract, and all are as fully a part of the
Contract as if attached to this Agreement or repeated herein.

ARTICLE 2
THE WORK

The Contractor shall perform all the work required by the Contract Documents for CIP Project #646 —
Construction of On Call for Miscellaneous HVAC Services at Multiple City of Santa Fe Facilities

(Bid #_15/07/B).

The work designated as On-Call for Miscellancous HVAC Services, consists of, but is not limited to: heating,
ventilating and air conditioning work; for boilers and water heating equipment; for controls; and work related to
these systems, for City of Santa Facilities in Santa Fe, New Mexico. The City of Santa Fe Facilities Division
will utilize this On-Call Contract with prior, written approval of the scope of work, from the Facilities Division
Director, before commencing any work applicable to this On-Call Contract.

Conlractor shall be responsible for verifications of all conditions, measurements and dimensions for bidding.

Contractor shall be responsible for all permits, fees and State inspections associated with the On Call for
Miscellaneous HVAC Services.

ARTICLE 3
TIME OF COMMENCEMENT AND SUBSTANTIAL COMPLETION

The Contract Completion Time for this contract is two (2) years. The Contract duration shall terminate two (2)
years from the date of award, with the option to extend an additional year, by mutual agreement of all parties
and approval of the City of Santa Fe at the same price, terms and conditions. This Agreement shall not exceed

four (4) years beyond the original agreement date.
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The Task Completion Time will be set by the Project Administrator on a task by task basis. Task completion
shall be as specified in the written Notice to Procecd. Task completion, whether Substantial and/or Physical
completion as set forth in cach written Notice to Procced, shall be achieved no later than the date specified in
the written Notice to Proceed, except as hereafter extended by valid written Change Order by the owner.

ARTICLE 4
CONTRACT SUM

The Owner shall pay the Contractor in current funds for the performance of the work, subject to assigned tasks
or work orders, and additions and deductions by Change Order as provided in the contract Documents, the
Contract Sum not to exceed Two Hundred Fifty Thousand Dollars ($250,000.00), excluding New Mexico Gross

Receipt Taxes.

The Base Bid is summarized as follows:

Base Bid $250,000.00
Gross Receipts Tax (8.1875%) ©§ 2046875
TOTAL BASE BID AMOUNT (tax included) $270,468.75
ARTICLE 5
PROGRESS PAYMENTS

Based upon Application for Payment submitted to the Owner by the Contractor and Certificates for Payment
issued by the Owner, the Owner shall make progress payments on account of the Contract sum to the Contractor
as provided in the Contract documents for the period ending the last day of the month as follows:

Not later than twenty-one (21) days following the end of the period covered by the Application for Payment, one
hundred percent (100%) of the portion of the Contract Sum properly allocable to labor, materials, and
equipment incorporated in the work and one hundred percent (100%) of the portion of the Contract sum
properly allocable to materials and equipment suitably stored at the site or some other location agreed upon in
writing for the period covered by the Application for Payment, less the aggregate of previous payments made by
the Owner; and upon physical completion of the entire work, a sum sufficient to increase the total payments to
one hundred percent (100%) of the Contract sum, less such amounts as the Owner shall determine for all
incomplete work and unsettled claims as provided in the Contract documents.

ARTICLE 6
LIQUIDATED DAMAGES

Should the Contractor neglect, refuse, or otherwise fail to achieve Substantial and/or Physical completion by
the contract date set forth in each written Notice to Proceed pursuant to Article 3 herein or any extension in the
Contract thereof,, the Contractor agrees to pay to the Owner the amount of Four Hundred Dollars (§ 400) per
consecutive work day of delay until the work is completed and accepted or until voided pursuant to the
provisions of the General Conditions of the Contract, not as a penalty, but as liquidated damages for such breach

of the Contract.
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ARTICLE 7
FINAL PAYMENT

Final payment, constituting the entire unpaid balance of the Contract sum, shall be paid by the Owner to the
Contractor within twenty-one (21) calendar days after all dcficiencies to the Contract document that were noted
during the Substantial Completion Inspection and listed on the attachment to the Certificate of Substantial
Completion have been corrected, and provided the Contract has been fully performed and a fina] Certificate for
Payment has been issued by the Owner. In addition, the Contractor shall provide to the Owner a certified
statement of Release of Lien (AIA Document G706A or approved forin), Consent of Surety, Warranty from
Prime Contractor, Warranties from Suppliers and Manufacturers, training sessions, equipment/operating

manuals, and as-built drawings.

ARTICLE 8
SCHEDULE

The Contractor shall, within five (5) days after the effective date of Notice to Proceed, prepare and submit two
(2) copies of a progress schedule covering project operations for the task period. This progress schedule shall
be of the type generally referred to as a Critical Path Method (CPM), Critical Path Schedule (CPS), and Critical
Path Analysis (CPA), and other similar designations. The CPM shall be used to control the timing and
sequences of the project. All work shall be done in accordance with the CPM Planning and Scheduling. A
written statement of explanation shall be submitted with the progress schedule. All costs incurred by the
contractor to implement the CPM shall be borne by the Contractor, and are part of their Contract

ARTICLE 9
GENERAL AND SPECIAL PROVISIONS

9.1  This Agreement shall be governed exclusively by the provisions hereof and by the laws of the State of
New Mexico as the same from time to time exist.

9.2  Termsused in this Agreement which are defined in the Conditions of the Contract shall have the
meanings designated in those Conditions. :

9.3 The Contractor shall defend, indemnify, and hold harmless the Owner against any and all injury, loss, or
damage, including, without limitation, costs of defense, court costs and attorney’s fees, arising out of

the acts, errors, or omissions of the Contractor.

9.4  An enumeration of the Contractor’s Liability Insurance requirements appears in the General Conditions
of the Contract for construction. Insurance requirements are also described in the Instructions to the
Bidder section of the Project Manual. Contractor shall maintain adequate insurance in at Jeast the
maximum amounts which the Owner could be liable under the New Mexico Tort Claims Act and shall
provide proof of such insurance coverage to the City. It is the sole responsibility of the Contractor to be

in compliance with the law.

9.5  This Agreement shall not become effective until: (1) approved by the Governing Body; and (2) signed
by all parties required to sign this Agreement.
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9.6

9.7

9.8

9.9

9.10

9.11

9.12

9.13

9.14

The Contractor and the Contractor’s agents and employces are indcpendent contractors performing
professional and technical services for the Owner and are not employees of the Owner. The Contractor
and the Contractor’s agents and employees shall not accrue lcave, retirement, insurance, bonding, use of
Owner’s vehicles, or any other benefits afforded to cmployees of the Owner as a result of this

Agreement.

The Contractor shall not subcontract any portion of the services to be performed under this Agreement
without prior written approval of the Owner.

The Contractor shall maintain detailed time records which indicate the date, time and nature of services
rendered. These records shall be subject to inspection by the Owner, the Department of Finance and
Administration and the State Auditor. The Owner shall have the right to audit billings both before

and after payment. Payment under this Agreement shall not foreclose the right of the Owner to recover

excessive illegal payments.

The terms of this Agreement are contingent upon sufficient appropriations and authorization being made
by the Owner for the performance of this Agreement. If sufficient appropriations and authorization are
not made by the Owner, this Agreement shall terminate upon written notice being given by the Owner to
the Contractor. The Owner’s decision as to whether sufficient appropriations are available shall be
accepted by the Contractor and shall be final.

The Contractor warrants that the Contractor presently has no interest and shall not acquire any interest,
direct or indirect, which would conflict in any manner or degree with the performance or services

required under this Agreement.

The Contractor hereby warrants that the Contractor is in compliance with the Americans with
Disabilities Act, 29 CFR 1630.

The Contractor, upon final payment of the amounts due under this Agreement, relcases the Owner, the
Owner’s officers and employees, and the City of Santa Fe from all liabilities and obligations arising from
or under this Agreement, including, without limitation, all damages, losses, costs, liability, and expenses,
including, without limitation, attorney’s fees and costs of litigation that the Contractor may have,

The Contractor agrees not to purport to bind the Owner to any obligation not assumed herein by the
Owner, unless the Contractor has express written authority to do so, and then only within the strict limits

of that authority.

Notices. Any and all notices provided for hereunder shall be in writing and shall be deemed delivered,
given and received when (i) personally delivered, or (ii) 5 days after the same are deposited in the
United States mail, postage prepaid, registered or certified mail return receipt requested, addressed to
the applicable party at the address indicated below for such party or at such other address as may be
designated by either party in a written note to the other party.
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9.15

9.16

9.17

9.18

9.19

9.20

OWNER City of Santa Fe
Capital Improvements Program

P.O. Box 909
Santa Fe, New Mexico 87504-0509

CONTRACTOR MECHANICAL CONTROIL SOLUTIONS
PO BOX 91223
ALBUQUERQUE, NM 87199
New Mexico License # 87875

Gender, Singular/Plural. Words of any gender used in this Agreement shall be held and construed to
include any other gender, and words in the singular number shall be held to include the plural, unless the

context otherwise requires.

Captions and Section Headings. The captions and section headings contained in this Agreement are for
convenience of reference only, and in no way limit, define, or enlarge the terms, scope and conditions of

this Agreement.

This document shall be executed in no less than five (5) counterparts, each of which shall be deemed an
original.

Certificates and Documents Incorporated. All certificates and documentation required by the provisions
of the Agreement shall be attached to this Agreement at the time of execution, and are hereby
incorporated by reference as though set forth in full in this Agreement to the extent they are

consistent with its conditions and terms.

Separability. I any clause or provision of this Agreement is illegal, invalid or unenforceable under
present or future laws effective during the term of this Agreement, then and in that event, it is the
intention of the parties hereto that the remainder of this Agreement shall not be affected thereby.

Waiver. No provision of this Agreement shall be deemed to have been waived by either party unless
such waiver be in writing signed by the party making the waiver and addressed to the other party; nor
shall any custom or practice which may evolve between the parties in the administration of the terms
hereof be construed to waive or lessen the right of either party to insist upon the performance by the
other party in strict accordance with the terms hereof. Further, the waiver by any party of breach by the
other party of any term, covenant, or condition hereof shall not operate as a waiver of any subsequent
breach of the same or any other term, covenant, or condition thereof.

Entire Agreement. This Agreement represents the entire Contract between the parties and except as
otherwise provided herein, may not be amended, changed, modified, or altered without the written
consent of the parties hereto. This Agreement incorporates all of the conditions, agreements, and
understandings between the parties concerning the subject matter of this Contract, and all such
conditions, understandings, and agreements have been merged into this written Agreement. No prior
conditions, agreement, or understanding, verbal or otherwise, of the parties or their agents shall be
valid or enforceable unless embodied in this written Agreement,

6
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9.22  Interchangeable Terms. For purposes of all provisions within this Agreement and all attachments
hereto, the terms “Agreement” and “Contract” shall have the same meaning and shall be

interchangeable.

9.23  Words and Phrases. Words, phrases, and abbreviations which have well-known technical or trade
meanings used in the Contract documents shall be used according to such recognized meaning. In
the event of a conflict, the more stringent meaning shall govern.

© 9.24  Relationship of Contract Documents. The Contract Documents are complementary, and any
requirement of one Contract Document shall be as binding as if required by all.

9.25 Pursuant to Section 13-1-191, NMSA 1978, reference is hereby made to the Criminal Laws of New
Mexico (including Sections 30-14-1, 30-24-2, and 30-41-1 through 30-41-3, NMSA 1978) which
prohibit bribes, kickbacks, and gratuities, violation of which constitutes a felony. Further, the
Procurement Code (Sections 13-1-28 through 13-1-199, NMSA 1978) imposes civil and criminal

penalties for its violation.

9.26 By entering into this Agreement, the parties do not intend to create any right, title or interest in or for the
benetit of any person other than the Owner and the Contractor. No person shall claim any right, title or
interest under this Agreement or seek to enforce this Agreement as a third party beneficiary of this

Agreement.

9.27  Pursuant to Section 13-4-11, NMSA 1978, Reference is hereby made to the Minimum Wage on Public
Works; weekly payments; posting wage scale; withholding funds.

ARTICLE 10
NEW MEXICO TORT CLAIMS ACT

Any liability incurred by the City of Santa Fe in connection with this Agreement is subject to the immunities
and limitations of the New Mexico Tort Claims Act, Section 41-4-1, et. seq. NMSA 1978, as amended. The
City and its “public employees” as defined in the New Mexico Tort Claims Act, do not waive any limitation of
liability pursuant to law. No provision in this Agreement modifies or waives any provision of the New Mexico

Tort Claims Act.

96



This Agreement is entered into as of the day and year first written above.

OWNER: CONTRACTOR:

CITY OF SANTA FE MECHANICAL CONTROL SOLUTIONS, LLC
BY:

JAVIER M. GONZALES, MAYOR TITLE:

DATE: DATE:

NM TAXATION AND REVENUE CRS#02-487-481-00-7

CITY OF SANTA FE BUSINESS REG #15-00125346

ATTEST:

YOLANDA Y. VIGIL, CITY CLERK

APPROVED AS TO FORM:

A 2/ 7{/{

KELLEY A. BRENNAN, CITY ATTOKNEY

APPROVED:

OSCAR RODRIGUEZ, FINANCE DIRECTOR

Business Unit Line Item VARIES PER TASK ORDER
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Address:

Each joint venturc must sign. The manner of signing for each individual, partnership, and corporation that is
a party to the joint venture should be in the manner indicated in the appropriate category.

Bidder must fifl in the following: (If none, writc nonc)

NM License No.; &3 18V Classification: _\ANQZ_
NM Taxation and Revenue CRS No.: D2~ RA=HB\-OD-1.
City of Santa Fe Business Registration No.: __\5 ~DOVZS 5ﬂm_
NM Resident Preference Number (if applicable):_Le Yo 38294 LeDO

One Criginal and onc copy of the Bid Submittal is required

27
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City of Santa Fe
Summary of Contracts, Agreements, & Amendments

Section to be completed by department for each contract or cohtract amendment

1 FOR: ORIGINAL CONTRACT F/ CONTRACT AGREEMENT "
MAINTENANCE AGREEMENT ) LICENSE AGREEMENT r
LEGAL SERVICES AGREEMENT r MEMORANDUM OF UNDERSTANDING I~
MEMORANDUM OF AGREEMENT [~ JOINT POWERS AGREEMENTS
GRANT AGREEMENTS P CHANGE ORDERS r

2 Name of Contractor Mechanical Control Solutions

3 Complete information requested ™ Plus GRT

[#Inclusive of GRT
Original Contract Amount:  Not to exceed $250,000.

Termination Date: Two years after original agreement signed

W Approved by Council Date: To Be Determined

- or by City Manager Date:

Contract is for: J-On Call for Miscellaneous HVAC Services on Multiple City of Santa Fe Facilties

Amendment # to the Original Contract#

Increase Amount $

Extend Termination Date to:

I Approved by Council Date:

. or by City Manager Date:

Amendment is for: [

4 History of Contract & Amendments: (option: attach spreadsheet if muitiple amendments) [~ Plus GRT

IZ~Inclusive of GRT

Amount $ not to exceed $250k  of original Contract# Temination Date: TBD

Reason: On Call for Miscellaneous HVAC Services on Multiple City of Santa Fe Facilities

Amount § amendment # Termination Date:
Reason:

Amount $ amendment # Termination Date:
Reason:

Amount § amendment # Termination Date:
Reason:

Amount $ amendment # Termination Date:
Reason:

Total of Original Contract plus all amendments: $ not to exceed $250k

5 Procurement Method of Original Contract: (complete one of the lines)

RFP ™ rRr@ 7 Sole Source [+ Other W REB#15/07/8
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10

11

12

13

14

15

16

17

18

City of Santa Fe
Summary of Contracts, Agreements, & Amendments

Procurement History:  First year of open agreement

example: (First year of 4 year contract)

Funding Source; TBD on project basis BU/Line ltem: TBD on project basis

Any out-of-the ordinary or unusual issues or concerns:
No

(Memo may be attached to explain detail.)
Staff Contact who completed this form: LeAnn Valdez % / Phone# 955-5938

7

Division Contract Administrator: David Pfeifer

Division Director: David Pfeifer

Department Director:  Isaac J. Pino

Certificate of Insurance attached. (if original Contract) ~

Description of your efforts to reduce the cost of the contract including information on efforts to obtain
other quotes for the contracted activity: Worked on getling a On-Call contractor with Multiple vendors

Prior year's contract amount?:  none

Describe service impact from an ongoing commitment to the contractor: required licenses

Why sta:ff cannot perform the work?:  required licenses

If extending contract, why?: N/A

Was a Santa Fe company awarded contract? If not, why?: NO. No Local Bids Received

Has the contract has been approved as to form by City Attorney's Office?: Yes

Is this for City Manager or Councll approval?: City Councll
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GENERAL CONDITIONS OF THE CONTRACT
(00 7200)

In the case of conflicting requirements between the AIA General

Conditions and these General Conditions, the most stringent

requirement will apply.

(00 7213) GENERAL CONDITIONS

NOTICE

This document has been prepared by the Capital Improvements Program (CIP) and Contract Compliance staff of the City of
Santa Fe for use in construction projects.

15,

16.

DOCUMENT - DIVISION 00 7213
GENERAL CONDITIONS OF THE CONTRACT FOR CONSTRUCTION
(THIS DOCUMENT HAS IMPORTANT LEGAL CONSEQUENCES;
CONSULTATION WITH AN ATTORNEY IS ENCOURAGED WITH
RESPECT TO ITS COMPLETION OR MODIFICATION.)
TABLE OF ARTICLES
CONTRACT DOCUMENTS
ARCHITECT - FACILITIES DIVISION
OWNER
CONTRACTOR
SUBCONTRACTORS
WORK BY OWNER OR BY SEPARATE CONTRACTORS
MISCELLANEOUS PROVISIONS |
TIME
PA.YMEN'I'S AND COMPLLETION
PROTECTION OF PERSONS AND PROPERTY
INSURANCE
CHANGES IN THE WORK
UNCOVERING AND CORRECTION OF WORK
TERMINIATION OF THE CONTRACT
EQUAL OPPORTUNITY

MINIMUM WAGE RATES
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1.1

1.2

ARTICLE 1

CONTRACT DOCUMENTS

DEFINITIONS

1.1.1

THE CONTRACT DOCUMENTS

The Contract Documents consist of the Owner-Contractor Agreement, the Conditions of the Contract
(General, Supplementiary, and Other Conditions), the Drawings, the Specifications, and all Addenda issued
prior to and all Modifications issued after execution of the Contract. A Modification is (1) a written
amendment to the Contract signed by both parties, (2) a Change Order, (3) a written interpretation issued by
the Architect pursuant to Subparagraph 2.2.6, ar (4) a written arder for a minor change in the work issued by
the Architcct pursuant to Paragraph 12.4. The Contract Document do not include Bidding Documents such
as the Advertisement or Invitation to Bid, the Instructions to Bidders, sample forms, the Contractor’s Bid, or
portions of Addenda refating to any of these, or any other documents, unless specifically enumerated in the
Owner-Contractor Agreement.

THE CONTRACT

The Contract Documents formn the Contract for Construction. This Contract represents the entire and
integrated agreement between the parties hereto and supersedes alf prior negations, representations, or
agreements, cither written or oral. The Contract may be amended or modified only by a Modification as
defined in Subparagraph 1.1.1, The Contract Documents shall not be construed to create any contractual
relatjonship of any kind between the Architect and the Contractor, but the Architect shal! be entitled to
performance of obligations intended for his benefit, and to enforcement thereof. Nothing contained in the
Contract Documents shall create any contractual relationship between the Owner or the Architect and any

Subcontractor or Sub-subcontractor.

THE WORK

The work comprises the design and completed construction required by the Contract Documents, and
includes design specifications, and all Jabor necessary to produce such construction, and all materials and
cquipment incorporated or to be incorporated in such construction,

THE PROJECT

The Project is the total design and construction of which the work performed under the Contract Documents
may be the whole or a part.

EXECUTION, CORRELATION AND INTENT

12,1

1.2.3

No fewer than two (2) copies of the Contract Documents shall be siéned by the Owner and the Contractor. If
either the Owner or the Contractor or both do not sign the Conditions of the Contract, Drawings,
Specifications, or any of the other Contract Documents, the Architect shall identify such Documents.

By executing the Contract, the Contractor represents that he has visited the site, familiarized himself with the
local conditions under which the work is to be performed, and correlated his observations with the
requirements of the Contract Documents,

The intent of the Contract Documents is to include all items necessary for the proper execution and
completion of the work. The Contract Documents are complementary, and what is required by any one
shall be as binding as if required by all work not covered in the Contract Documents will not be required
unless it is consistent therewith and is reasonably inferable therefrom as being nccessary to produce the
intended results, Words and abbreviations which have well-known technical or trade meanings are used in
the Contract Documents in accordance with such recognized meanings. In the event of a conflict between the
Contract Documents, the more stringent requirements shall govern.

The organization of the Specifications into divisions, sections and articles, and the arrangement of Drawings
shall not control the Contraclor it dividing the work among Subcontractors or in establishing the extent of

work to be performed by any trade,
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1.3

2.1

2.2

OWNERSHIP AND USE OF DOCUMENTS

1.3.1

All designs, drawings, specifications, noles, and other work developed in the performarice of this Contract
shall be and remain the sole property of the Owner and may be used on any other work without additional
compensation to the Architect. With respect thereto, the Architect agrees not to asset any rights and not to
establish any claims under the design patent of copyright laws,

ARTICLE 2

ARCHITECT

DEFINITION

2.1.1

The Architect is the person lawfully license to practice Architecture, or an entity lawfully practicing
Architecture identified as such in the Owner-Contractor Agreement, and is referred to throughout the
Contract Documents as if singular in number and masculine in gender, The term “Architect” means the
Architect or his authorized representative,

ADMINISTRATION OF THE CONTRACT ~ FACILITIES DIVISION

22,1

222

2.24

22,5

22.6

227

2.2.8

The Architect will provide administration of the Contract as hereinafter described.

The Architect will be the Owner’s Agent during construction and until final payment is due. The Architect
will advise and consult with the Owner. The Owner’s instructions to the Contractor shall be forwarded
through the Architect. The Architect shall have the authority to act on behalf of the Owner only to the extent
provided in the Contract Documents, unless otherwise modified by written instrument in accordance with

Subparagraph 2.2,17,

The Architect shall submit to the Owner, for approval, a list of critical inspection points based upon the
construction schedule furnished by the Contract (Paragraph 4.11.1). The Architect and his staff (including
the on-site representative, if agreed upon) shall make at least three (3) weekly visits to the site at those critical
points and at other times as the Architect deems appropriate during the progress of the work. Additionally,
the Architect shall familiarize himself with the progress and quality of the work and determine if the work is
proceeding in accordance with the Contract Documents. On the basis of on-site observations, as the
Architect, he shall guard the Owner against defects and deficiencies in the construction. Should the Architect
determine that any portion of the work varies from the intent of the Contract Documents he shall immediately
notify the Contractor and the Owner of the non-compliance and the nature of the work required to correct
such non-compliance, The Architect shall recommend to the Owner, in writing, to issue a “stop work order”
for any portion of the work that does not substantiaily comply with the intent of the Contract Documents,

except as follows.

The Architect shall not be responsible for construction means, methods, techniques, sequences, or
procedures, or for safety precautions and programs in connection with the work, Additionally, the Architect
shall not he responsible for the Contractor's failure to carry out the work in accordance with the Contract
Documents. The Architect shal} reject work, which does not meet or exceed the standards established by the
Contract Documents, Whenever, in his reasonable opinion, he considers it necessary or advisable to ensure
the proper implementation of the intent of the Contract Documents, he will have authority to require special
inspection or testing of any work in accordance with the provisions of the Contract Documents whether or

not such work is then fabricated, installed or completed.

The Architect shall at all times have access to the work wherever it is in preparation and progress. The
Contractor shall provide facilities for such access so the Architect may perform his functions under the

Contract Documents.

Based on the Architect’s observations and an evaluation of the Contractor’s Application for Payment, the
Architect will determine the amounts owing to the Contractor and will issue Certificates for Payment in such

amounts, as provided in Paragraph 9.4,

The Architect will be the interpreter of the requirements of the Contract Documents and the judge of the
performance thersunder by both the Owner and the Contractor.

The Architect will render intcrpretations necessary for the proper execution or progress of the work, with
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31

229

2.2.10

22,11

2.2.12

2,2.13

2.2.14

22,15

22,16

2217

2.2,18

reasonable promptness and in accordance with any time limit agreed upon, Either party to the Contract may
make wrilten request to the Architect for such interpretations,

Claims, disputcs, and other matters in question between the Contractor and thc Owner relating to the
execution or progress of the work or the interpretation of the Contract Documents shall be referred to the
Architect for decision which he will render in wriling within a reasonable time,

All interpretations and decisions of the Architect shall be consistent with the intent of and reasonabfy
inferable from the Contract Documents and will be in writing or in the form of drawings. In his capacity as
interpreter and judge, he will endeavor to secure faithful performance by both the Owner and the Contractor,
will not show partiality to either, and will not be liable for the result of any interpretation or decision rendered
in good faith in such capacity.

The Architect’s decisions in matters relating to artistic effect will be final if consistent with the intent of the
Contract Documents.

The Architect will have authority to reject work which does not conform to the Contract Documents.
Whenever, in his opinion, he considers it necessary or advisable for the implementation of the intent of the
Contract Documents, he will have authority to require special inspection or testing of the work in accordance
with Subparagraph 7.7.2 whether or not such work is then fabricated, installed or completed, However,
nejther the Architect’s authority to act under this Subparagraph 2.2.12, nor any decision made by him in good
faith either to exercise or not to exercise such authority, shall give rise to any duty or responsibility of the
Architect to the Contractor, any Subcontractor, any of their agents or eniployees, or any other person
performing any of the work.

The Architect will review and approve or take other appropriate action upon Contractor's submittals such as
Shop Drawings, Product Data and samples, but only for conformance with the design concept of the work
and with the information given in the Contract Documents. Such action shall be taken with reasonable
prompiness so as to cause no delay, The Architect’s approval of a specific item shall not indicate approval of
an assembly of which the time is a component,

The Architect will prepare Change Orders in accordance will Article 12 and will have authority to order
minor changes in the work as provided in Subparagraph 12.4.1.

The Architect will conduct inspections to determine the dates of Substantial Completion and Final
Completion, will receive and forward to the Owner for the Owner’s review of written warranties and related
documents required by the Contract and assembled by the Contractor and will issue a final Certificate of
payment upon compliance with the requirements of Paragraph 9.9

If the Owner and Architect agree, the Architect will provide one or more Project Représematives to assist the
Architect in carrying out his responsibilities at the site. The duties, responsibilities and limitations of
authority of any such Project Representative shall be as set forth in an exhibit to be incorporated in the

Contract Documents.

The duties, responsibilities and limitations of authority of the Architect as the Owner’s representative during
construction as set for in the Contract Documents will not be modified or extended without written consent of

the Owner, the Contractor and the Architect.

In case of the termination of the employment of the Architect, the Owner shall appoint an Architect whose
status under the Contract Documents shall be that of the former Architect.

ARTICLE 3

OWNER

DEFINITION

3l

The Owner is the person or entity identified as such in the Owner-Contractor Agrecment and is referred to
throughout the Contract Documents as if singular in number and masculine in gender. The term “Ownet”
means the Owner or his authorized representative.
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3.2 INFORMATION AND SERVICES REQUIRED OF THI OWNER

3.2.1

322

323

3.2.4

The Owner shall, at the request of the Contractor, at the time of execution of the Owner-Contractor
Agreement, furnish to the Contractor reasonable cvidence that he had made (inancial arrangements to fulfill
his obligations under the Contract, Unless such reasonable evidence is furnished, the Contractor is not
required to exceute the Owner-Contractor Agreement or to comimence the work,

(Not used)

Except as provided in Subparagraph 4.7.1, the Owner shall secure and pay for necessary approvals,
cascments, assessments, and charges required for the construction, use or occupancey of perimanent structures
or for perinanent changes in existing facilities.

Information or services under the Ownet’s control shall be furnished by the Owner with reasonable
promptness to avoid delay in the orderly progress of the work.

Unless otherwise provided in the Contract Documents, the Contractor will be furnished, free of charge, all
copies of Drawings and Specifications reasonable necessary for the execution of the work.

The Owner shall forward all instructions to the Contractor through the Architect.
The foregoing are in addition to other duties and responsibilities of the Owner enumerated herein and

especially those in respect lo work by Owner or by Separate Contractors, Payments and Completion, and
Insurance in Articles 6, 9 and 11 respectively.

33 OWNER’S RIGHT TO STOP THE WORK

331

If the Contractor fails to correct defective work as required by Paragraph 13,2 or persistently fails to carry out
the work in accordance with the Contract Documents, the Owner, by a written order signed personally or by
an agent specifically so empowered by the Owner in writing, may order the Contractor to stop the work, or
any portion thereof, until the cause of such order has been eliminated; bowever, this right of the Owner to
stop the work shall not give rise to any duty on the part of the Owner to exercise this right for the benefit of
the Contractor or any other person or entity, except o the extent required by Subparagraph 6.1.3,

34 OWNER’S RIGHT TO CARRY OUT THE WORK

3.4.1

If the Contractor defaults or neglects to carry out the work in accordance with the Contract Documents and
fails within seven days after receipt of written notice from the Owner to commence and continue correction
of such default or neglect with diligence and promptness, the Owner inay, after seven days following receipt
by the Contractor of an additional written notice and without prejudice to any other remedy he may have,
make good such deficiencies. In such case, an appropriate Change Order shall be issued deducting from the
payments then or thereafler due the Contractor the cost of correcting such deficiencies, including
compensation for the Architect’s additional services made necessary by such default, neglect or failure. Such
action by the Owner and the amount charged to the Contractor are both subject to the prior approval of the
Architect. 1f the payments then or thereafter due to the Contractor are not sufficient to cover such amount,

the Contractor shall pay the difference to the Owner.
ARTICLE 4

CONTRACTOR

4.1 DEFINITION

4.1.1

The Contractor is the person or entity identified as such in the Qwner-Contractor Agreement and is referred
to throughout the Contract Documents as if singular in number and masculine in gender. The term
“Contractor” means the Contractor or his authorized representative.

1.2 REVIEW OF CONTRACT DOCUMENTS

4.1.2

The Contractor shall carefully study and compare the Contract Documents and shall at once report to the
Architect and the Owner any error, inconsistency or omission he may discover, The Contractor shall not be
liablc to the Owner or the Architect for any damage resulting from any such errors, inconsistencies or
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43

44

4.5

4.6

4.7

omissions in the Contract Documcnts. The Contractor shall perform no portion of the work at any time
without Contract Documenls or, where required, approved Shop Drawings, Product Data or Samples for such
portion of the work.

SUPERVISION AND CONSTRUCTION PROCEDURES

43.]

4.3.2

The Contractor shall supervise and direct the work, using his best skill and attention, He shall be solely
responsible for all construction means, methods, techniques, sequences and procedures and for coordinating
all portions of the work under the contract,

The Contractor shall be responsible to the Owner for the acts and omissions of his employees, Subcontractors
and their agents and employees, and other persons performing any of the work under a contract with the
Contractor.

The Contractor shall not be relieved from his obligations to perform the work in accordance with the Contract
Documents either by the activities or duties of the Architect in his administration of the Contract, or by
inspections, tests or approvals required or performed under Paragtaph 7.8 by persons other than the
Contractor.

LABOR AND MATERIALS

44.1

44.2

Unless otherwise provided in the Contract Documents, the Contractor shall provide and pay for all labor,
materials, equipment, tools, construction equipment and machinery, water, heat, utilities, transportation, and
other facilities and services necessary for the proper execution and completion of the work, whether or not
incorporated or to be incorporated in the work.

The Contractor shall at all times enforce strict discipline and goad order among his employees and shall not
employ on the work any unfit person or anyone not skilled in the task assigned to him.

WARRANTY

4.5.1

TAXES

4.6.1

The Contractor warrants to the Owner and Architect that all materials and equipment furnished under this
Contract will be new unless otherwise specified, and that all work will be of good quality, free from faults
and conforming to these requirements, including substitutions not properly approved and authorized, may be
considered defective, If required by the Architect, the Contractor shall furnish satisfactory evidence as to the
kind and quality of materials and equipment, This warranty is not limited by the provisions in Paragraph

13.2.

The Contractor shall and hereby does warrant and guarantee all workmanship, labor, and materials performed
and supplied by him or his Subcontractors for a period of onc (1) year from the date of completion as
evidenced by the date of the Owner’s Certificate of Final Completion of this Contract. This also includes afl
labor required for replacing materials or equipment found to be defective with the one (1) year period. All
guarantees for a longer period of time required by the work sections of these Specifications shall be secured
by the Contractor from Subcontractors and delivered to the Architect and are hereby warranted by the
Contractor as much as if countersigned by him.

The Contractor shall pay all sales, consumer gross receipts tax, use and other similar taxes for the work or
portions thereof provided by the Contractor which are legally enacted at the time Bids are received, whether

or not yet elfective.

PERMITS, FEES AND NOTICES

471

Unless otherwise provided in the Contract Documents, the Contractor shall secure and pay for the
construction permit and for all other permits and governmental fees, licenses and inspections necessary for
the proper execution and completion of the work which are customarily secured after exccution of the
Conlract and which are legally requirced at the time the Bids are received,

The Contractor shall give all notices and comply with all faws, ordinances, rules, regulations and lawful
orders of any public authority bearing on the performance of the work.
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4.8

4.9

4.7.3

4.7.4

1t is not the responsibility of the Contractor to make certain that the Contract Documents are in accordance
with applicable laws, statutes, building codes and regulations. if the Contractor observes that any of the
Contract Documents arc at variance therewith in any respect, he shalf promptly notify the Architect in
writing, and any necessary changes shall be accomplished by appropriatc Modification,

1f the Contractor perforins any wotk knowing it to be contrary to such laws, ordinances, rules and regulations,
and without such notice to the Architect, he shall assume full responsibility therefore and shall in tumn notify
the Owner’s Representative of such action,

ALLOWANCES

4.8.1

4.8.2

The Contractor shall include in the Contract Sum all allowances stated in the Contract Documents, ltems
covered by these allowances shall be supplied for such amounts and by these allowances shall be supplied for
such amounts and by such persons as the Owner may direct, but thc Contractor will not be required to employ
persons against whom he makes a rcasonable objection,

Unless otherwise provided in the Contract Documents:

A, These allowances shall cover the cost to the Contractor, less any applicable trade, discount of the
materials and equipment required by the allowance delivered at the site, and all applicable taxes,

B. The Contractor’s costs for unloading and handling on the site, labor, installations costs, ovethead,
profit and other expenses contemplated for the original allowance shall be included in the Contract
Sum and not in this allowance;

C. Whenever the cost is more than or less than the allowance, the Contract Sum shall be adjusted
accordingly by Change Order, the amount of which will recognize changes, if any, in handling
costs on the site, labor, installation costs, overhead, profil and other expenses,

SUPERINTENDENT

491

The Contractor shall employ a competent Supetintendent and necessary assistants who shall be in attendance
at the project site during the progress of the work. The Superintendent shall represent the Contractor, and al!
communications given to the Superintendent shall be as binding asif given to the Contractor, Important
communications shall be confirmed in writing, Other communications shall be so confirmed on written

request in each case.

PROGRESS SCHEDULES

4.10.1

4.10.2

4,10.3

The Contractor shall, within ten (10) days after the effective date of Notice to Proceed, furnish five copies

of a preliminary progress schedule covering his operations for the first thirty (30) days. The prcliminary
progress schedule shall be a bar graph or an arrow diagram showing the items the Contractor intends to
commence and complete the various work stages, operations, and contract means planned to be started during

the first thirty (30) days.

Unless otherwise specified in the Special Provisions, the Contractor shall submit for approval by the
Architect, within thirty 30) days after the effective date of Notice to Proceed, five copies of a critical-path-
type analysis. The critical-path-type analysis shall include as a minimum; a graphic network diagram; a
computer printout or list of activities; and a brief written explanation of the proposed schedule.

The graphic network diagram shall consist of an arrow diagram or a geometric figure and connector diagram
which clearly depicts the major subdivisions of the work, the order and interdependencies of activities
planned by the Contraclor, as well as, activities by others which affect the Contractor’s planning, The
intended time for starting and completing each activity, the associated float time and the quantity and kinds of
major equipment to be used shall be shown for each construction operation, For those activities Jasting more
than 30 days, either the estimated time for 25-50 and 75 percent completion or other significant milestones in
the course of the activity, shall be shown, In addition to the actual construction operations, the network
diagram shall show such items as submittal of samples and Shop Drawings, delivery of materials and
equipment, construction in the area by other forces, traffic detour controls, and other significant items related
to the progress of construction. The graphic nelwork diagram shall be printed or neatly and legibly drawn to

alinear scale.
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4.12

4,104

4,105

4,10.6

4.10.7

4.10.8

4.10.9

. 410,10

Activities shown shall be coordinated insofar as possible with the Contract Bid items, types of work and
maximum number of activities of each type,

The computer printout or list of activities shall show for each activity the estimated duration, the earliest
starling and finishing dates, the latest starting and finishing dates, and float or slack time. Activities which
constitute the critical sequence shall be identified, showing a total job duration equal to the Contract Time.

The written explanation shall contain sufficient information to describe the construction methods to be used
and to enable the Architect to evaluate the schedule and supporting analysis for validity and practicability, If
the schedule or written explanation is not accepted by the Architect, the Contractor shail resubmit the rejected
items within len (10) days afier rejection.

The analysis may employ the use of an electric computer or may consist of a non-computer analysis if the
latter is suitable to analyze the number of activities required. The ndequacy of the system selected shall be
acceptable to the Architect,

The Contractor shall submit to the Architect monthly progress status reports on dates directed by the
Arehitect. Such reports shall list those uncompleted activitics which have less than 30 days float and which
are either in progress or scheduled to be started within the next reporting period. For each of the listed
activities, the following shall be shown:

A Starting date scheduled in last critical-path-analysis.
B. Actual or intended starting date.
C. Revised activity duration, if any.

If the noted starting dates or duration delay the scheduled project completion date, the delay shall be named.
Reasons for the delay shall be given with an explanation of the Contractor’s proposed corrective action. The
Contraet shall also note each activity completed during the report period,

A revised critical-path-type analysis shall be submitted when one or more of the following conditions occur:

A. When an approved change Order significantly affects the contract completion date, or the sequence
of activities. .

B. When progress of any critical activity falls significantly behind the scheduled progtess.

C. When delay on a non-critical activity is of such magnitude as to change the course of the critical
path,

D. At any time the Contracior elects to change any sequence of activities affecting the critical path.

The revised analysis shall be made in the same form and detail as the original submittal and shall be
accompanied by an explanation of the reasons for the revisions.

The Contractor shall prosecute the work in accordance with the latest critical path type analysis. Deviations
therefrom shall be submitted to the Architect for review, In the event that the progress of items along the
critical path is delnyed, the Contractor shall revise his planning to include additional forces, equipment, shifts
or hours necessary to meet the contract completion date, All additional cost resulting therefrom will not be

borne by the Owner,

DOCUMENTS AND SAMPLES AT THE SITE

4,11.1

The Contractor shall maintain at the site, for the Owner, one record copy of all Drawings, Specifications,
Addenda, Change Orders and other Modifications, in good order and marked currently to record all changes
made during construction, and approved Shop Drawings, Product Data and Samples. These shall be available
to the Architect and shall be delivered to him for the Owner upon completion of the work.

SHOP DRAWINGS, PRODUCT DATA AND SAMPLES

4.12.1

4.12.2

Shop Drawings are drawings, diagrams, schedules and other data specially prepared for the work by the
Contractor or any Subcontractor, manufacturer, supplier or distributor to illustrate some portion of the work.

Product Data are illustrations, standard schedules, performance charts, instructions, brochures, diagrams and
other information furnished by the Contractor to iflustrate a material, product or system for some portion of

the work.
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4,14

4.15

4,123

4.124

4,12.5

4,12.6

4.12.7

4.12.8

Samples are physical examples which illustrate materials, equipment or workmanship and establish standards
by which the work will be judged.

The Contractor shall review, approve and submit, with reasonable promptness and in such sequence as to
cause no delay in the work or in the work of thc Owner of any separate Contractor, all Shop Drawings,
Product Data and Sample required by the Contract Documents.

By approving and submitting Shop Drawings, Product Data and Samples, the Contractor represents Lhat he
has determined and verified all materials, field measurements, and field construction criteria related therelo,
or will do so, and that he has checked and coordinated the information contained within such submittals with
the requirements of the work and of the Contract Documents.

The Contractor shall not be relieved of responsibility for any deviation from the requirements of the Contract
Documents by the Architect’s approval of Shop Drawings, Product Data or Samples under Subparagraph
2.2.13 unless the Contractor has specifically informed the Architect in writing of such deviation at the time of
submission and the Architect has given written approval to the specific deviation. The Contractor shall not
be relieved from responsibility for errors or omissions in the Shop Drawings, Product Data or Samples by the

Architect’s approval thereof,

The Contractor shall direct specific attention, in writing or on resubmitted Shop Drawings, Product Data or
Samples, to revisions other than those requested by the Architect an previous submittals.

No portion of the work requiring submission of a Shop Drawing, Product Data or Sample shall be
commenced unti} the submittal has been approved by the Architect as provided in Subparagraph 2.2.13. All
such portions of the work shall be in accordance with approved submittals,

USE OF SITE

4.13.1

4,13.2

The Contractor shall confine operations at the site to areas permitted by law, ordinances, permits and the
Contract Documents and shall not reasonably encumber the site with any materials or equipment.

The Contractor shall hold and save the Owner free and harmless from liability of any nature or kind arising
from use, trespass or damage occasioned by third persons,

CUTTING AND PATCHING OF WORK

The Contractor shall be responsible for all cutting, fitting or patching that may be required to complete the

4.14.1
work or to make its several parts {it together properly.

4,142  The Contractor shall not damage or endanger any portion of the wark or the work of the Owner or any
separate contracts by cutting, patching or otherwise altering any work, or by excavation. The Contractor
shall not cut or otherwise alter the work of the Owner or any separate Contractor except with the written
consent of the Owner and of such separate Contractor, The Contractor shall not unreasonably withhold from
the Owner any separate Contractor his consent to cutting or otherwise altering the work.

CLEANING UP

4,15.1  The Contractor at all times shall keep the premises free from accumulation of waste materials or rubbish
caused by his operations, At the completion of the worl, he shall remove all his waste materials and rubbish
from and about the Project as well as all his tools, construction cquipment, machinery and surplus materials,

4,152  If the Contractor fails to clean up a the completion of the work, the Owner may do so as provide in Paragraph
3.4, and the cost thereof shall be charged to the Contractor,

4,153  The Contractor shall be solely responsible for performance of the following clean up:

1. Debris: Regardless of the nature of the debris, it shall be immediately cleared form the work area, Each
trade shall cooperate with other trades in the removal of debris and in keeping a clean job throughout,
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4.16

417

4.18

2. Cleaning of All Glazes: The Contractor shall remove sealant and caulking stains and paint from all
glass and shall wash and polish same. Care shal} be taken not to scratch glass.

3. Cleaning of All Painted, Decoraled, and Stained Work: The Coniractor shall remove all marks,

stains, finger prints, and other soil or dirt from all painted, decorated, and stained work,

4, Removal of all Temporary Protections; The Contractor shall remove all temporary protections and

shall clean all floors at completion,

5. Cleaning and Polishing of all Hardware; The Contractor shall clean and polish all hardware for all
trades,, This shall include removal of all stains, dust dirt, paint, etc., upon completion, without

scratching or otherwise marring the hardware.

6. Removal of all Spot, Soil, and Paint from ail Tile Work: The Contractor shall remove all spots, soil

and paint from all tile work and shall wash the same upon completion,

7. Cleaning of all Fixtures and Equipment: The Contractor shall clean all fixtures and equipment,

removing all stains, paint, dirt, and dust,

COMMUNICATIONS

4.16.1

The Contractor shall communicate directly with the Architect for design clarifications. Any fabrication or
instailation issues that may result in a change order or may result in a delay to the project schedule shall be
communicated to both the Owner and the Architect at the same time, and documented in writing within two
business days. All oral dircctions from the Architect to the Contractor shall be documented in writing to the
Contractor and the Owner within one business day.

ROYALTIES AND PATENTS

4.17.1

The Contractor shall pay all royalties and license fees, He shall defend all suits or claims for infringement of
any patent rights and shall save the Owner harmless from loss on account thereof, except that the Owrer shall
be responsible for all such loss when a particular design, process or the product of a particular manufacturer
or manufacturers is specified; but if the Contractor has reason to believe that the design, process or product
specified is an infringement of a patent, he shall be responsible for such Joss unless he promptly gives such
information to the Architect.

INDEMNIFICATION

4.18.1

4.18.2

4.18.3

To the fullest extent permitted by law, the Contractor shall indemnify and hold harmless the Owner and the
Architect and their agents and employees from and against all claims, damages, Josses and expenses,
including but not limited to attorneys’ fees arising out of or resulting from the performance of the work,
provided that any such claim, damage, loss or expense (1) is attributable to bodily injury, sickness, disease or
death, or to injury to or destruction of tangibie property (other than the work itself), including the loss of use
resulting therefrom, and (2) is caused in whole or in part by any negligent act or omission on the Contractor,
any Subcontractor, anyone directly or indirectly employed by any of them, or anyone for whose acts an of
them may be liable, regardless of whether or not it is caused in part by a party indemnified hereunder. Such
negligent shall not be construed to negate, abridge, or otherwise reduce any other right or obligation of
indemnify which would otherwise exist as to any party or person described in this Paragraph 4.18.

In any and all claims against the Owner or the Architect or any of their agents or employees by an employee
of the Contractor, any Subcontractor, anyone directly or indirectly employed by any of them or anyone for
whose acts any of them may be liable, the indemnification obligation under this Paragraph 4.18 shall not be
limited in any way by any limitation on the amount or type of damages, compensation or benefits payable by
or for the Contractor or any Subcontractor under workers’ or workmen’s compensation acts, disability benefit

acts or other employee benefit acts,

The obligation of the Contractor under this Paragraph 4.18 shall not extend to the liability of the Architect,

his agents or employees, arising out of (1) the preparation or approval of maps, drawings, opinions, reports,
surveys, change orders, designs, or specifications, or (2) the giving of or the failure to give directions by the
Architect, his agents or employees, provided such giving or failure to give is the primary cause of the injury

or damage.
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ARTICLE 5

SUBCONTRACTOR

5.1 DEFINITION

5.1

512

A Subcontractor is a person or entity who has a direct contract with the Contractor to perform any of the
work at the site. The term “Subcontractor” is referred to throughont the Contract Documents as if singular in
number and masculine in gender and means a Subcontractor or hisauthorized representative. The term
“Subcontractor” does not include any separate Contractor or his Subcontractors.

A Sub-subcontractor is a person or entity who has a direct or indirect contract with a Subcontractor to
perform any of the work at the Site. .

5.2 AWARD OF SUBCONTRACTS AND OTHER CONTRACTS FOR PORTIONS OF THE WORK

5.2.1

322

* Unless otherwise required by the Contract Documents of the Bidding Documents, the Contractor, as soon as

practicable after the award of the Contract, shall furnish to the Owner and the Architect in writing the names
of the persons or entities (including those who are to furnish materials or equipment fabricated to a special
design) proposed for each of the principal portions of the work. The Architect will promptly reply to the
Contractor in writing stating whether or not the Owner or the Architect, after duc investigation, has
reasonable objection to any such proposed person or entity. Failure of the Owner or the Architect to reply
promptly shall constitute notice of no reasonable objection.

The Contractor shall not contract with any such proposed person or entity to whom the Owner or the
Architect has made reasonable objection under the provisions of Subparagraph 5.2.1. The Contractor shall
not be required to contract with anyone to whom he has a reasonable objection,

5.3 SUBCONTRACTUAL RELATION

531 By an appropriate written agreement, the Contractor shall require each Subcontractor, to the extent
of the work to be performed by the Subcontractor, to be bound to the Contractor by the terms of the
Contract Documents, and to assume toward the Contractor all the obligations and responsibilities
which the Contractor, by these Documents, assumes toward the Owner and the Architect. Said
agreement shall preserve and protect the rights of the Owner and the Architcct under the Contract
Documents with respect to the work to be perforimed by the Subcontractor so that the
subcontracting thereof will not prejudice such rights, and shall allow to the Subcontractor, unless
specifically provided otherwise in the Contractor-Subcontractor agreement, the benefit of all rights,
remedies and redress against the Contractor that the Contractor, by these Documents, has against
the Owner, Where appropriate, the Contractor shall require each Subcontractor to enter into similar
agreements with his Sub-subcontractors. The Contractor shall make available to each proposed
Subcontractor, prior to the execution of the Subcontract, copies of the Contract Documents to
which the Subcontractor will be bound by this Paragraph 5.3, and identify the Subcontractor any
terms and conditions of the proposed Subcontract which may be at variance with the Contract
Documents. Each Subcontractor shall similarly make copies of such Documents available to his

Subcontractors.
ARTICLE 6

WORK BY OWNER OR BY SEPARATE CONTRACTORS

6.1 OWNER'’S RIGHT TO PERFORM WORK AND TO AWARD SEPARATE CONTRACTS

6.1.1

6.1.2

The Owner reserves the right to perform work related to the Project with his own forces, and to award
separate contracts in connection with other portions of the Project or other work on the site under these or
similar Conditions of the Contract. If the Contractor claims that delay or additional cost is involved because
of such action by the Owner, he shall make such claim as provided elsewhere in the Contract Documents,

When separate contracts are awarded for different portions of the Project or other work on the site, the term
“Contractor” in the Contract Documents in each case shall mean the Contractor who execuies each separate

Owner-Contractor Agreement.
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6.2

6.3

7.1

7.2

7.3

6.1.3  The Owner will provide for the coordination of the work of his own forces and of each separate Contractor
with the work of the Contractor, who shall cooperate therewith as provided in paragraph 6.2.

MUTUAL RESPONSIBILITY

6.2.1 The Contractor shall afford the Owner and the Separate Contraclors reasonable opportunity for the
introduction and storage of their materials and equipment and the execution of their work, and shall connect
and coordinate his work with theirs as required by the Contract Documents.

6.2.2  Ifany part of the Contractor’s work depends for proper executjon or results upon the work of the Owner or
any separale Contractor, the Contractor shall, prior to proceeding with the work, promptly report to the
Architect any apparent discrepancies or defects in such other work that render it unsuitable for such proper
execution and results. Failure of the Contractor so to report shall constitute an acceptance of the Owner’s or
the separate Contractor’s work as fit and proper to receive his work, except as o defects which may
subsequently become apparent in such work by others.

6.2.3 Any costs caused by defective or ill-timed work shail be borne by the party responsible thereof,

6.2.4 Should the Contractor wrongfully cause damage to the work or property of the Owner, or to other work on
the promptly remedy such damage as provided in Subparagraph 10.2.5,

6.2.5 Should the Contractor wrongfully cause damage to the work or property of any separate Contraclor, the
Contractor shall upon due notice promptly attempt to settle with such other Contractor by agreement, or
otherwise to resolve the dispute. If such separate Contractor sues or initiates an arbitration proceeding
against the Owner on account of any damage alleged to have been cause by the Contractor, the Owner shall
notify the Contractor, who shall defend such proceedings at the Owner’s expense, and if any judgment or
award against the Owner arises therefrom, the Contractor shall pay or satisfy it and shall reitnburse the
Owner for all attorneys® fees and court or arbitration costs which the Owner has incurred,

OWNER'S RIGHT TO CLEAN UP

6.3.1 If a dispute arises between the Contractor and separate Contractors as to their responsibility for cleaning up
as required by Paragraph 4,185, the Owner may clean up and charge the cost thereof to the Contractors
responsible therefor as the Architect shall determine to be just,

ARTICLE 7

MISCELLANEQUS PROVISIONS

GOVERNING LAW
7.1.1 The Contract shall be governed by the law of the State of New Mexico.

7.1.2 The Owner and the Contractor each binds himself, his partners, successors, assigns and legal representatives
to the other party hereto and to the partners, successors, assigns and legal representatives of such other party
in respect to all covenants, agreements, and obligations contained in the Contract Documents. Neither part to
the Contract shall assign the Contract or sublet it as a whole without the written consent of the other, nor shall
the Contractor assign any moneys due or to become due to him thereunder, without the previous written

consent of the Owner,

WRITTEN NOTICE

7.2.1 Written notice shall be deerned to have dully served if delivered in person to the individual or member of the
firm or entity or to an officer of the corporation for whoin it was intended, or if delivered at or sent by
registered or certified mail to the last business address known to him who gives the notice.

CLAIMS FOR BAMAGES

73.1 Should either party to the Contract suffer injury or damage to person or property because of any act or
omission of the other party or of any of his employees, agents or others for whose acts he is legally liable,
claim shall be made in writing (o such other party within a reasonable time after the first observance of such

injury or damage.
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7.4

75

7.6

1.7

8.1

PERFORMANCE BOND AND LABOR AND MATERIAL PAYMENT BOND

74.1 The Contractor to whom the Contract is awarded shall furnish and pay for reputable and approved
Performanee and Labor and Material Payment Bonds, cach for the full amount of the Contract Sum. Bonds
shall be exeeuted on standard AlA forms,

RIGHTS AND REMEDIES

7.5.1 The duties and obligations imposed by the Contract Documents and the rights and remedies available
thereunder shall be in addition to and not a limitation of any duties, obligations, rights and remedies
otherwise imposed or available by law,

7.5.2 No action or failure to act by the Owner, the Architect, or the Contractor shall constitute a waiver of any right
or duty affordcd any of them under the Contract, nor shall any such action or failure to act constitute an
approval of or acquiescence in any breach thereunder, except as may be specifically agreed in writing.

TESTS

7.6.1 If the Contract Document, laws, ordinances, rules, regulations or orders of any public authority having
jurisdiction require any portion of the work to be inspected, tested or approved, the Contractor shall give the
Architeet timely notice of its readiness so the Architect may observe such inspection, testing or approval,
The Contractor shall bear all costs of such inspections, tests or approvals, Tests specifically called for by
specifications shall be made by an independent, ccrtified, professional testing laboratory acceptable to the
Architect, and the Contractor shall employ same and pay all charges in connection therewith, Records of
tests shall be delivered to the Architect in duplicate on acceptable forms.

7.6.2 If the Architect determines that any work requires special inspection, testing, or approval which
Subparagraph 7.6.1 does not include, he will, upon written authorization from the Owner, instruct the
Contractor to order such special inspection, tcsting or approval, and the Contractor shall give notice as
provided in Subparagraph 7.6.1. If such special inspeetion or testing reveals a failure of the work to comply
with the requirements of thc Contract Documents, the Contractor shall bear al} costs thereof, including
compensation for the Architect’s additional services made necessary by such failure; otherwise the Owner
shall bear such costs, and an appropriate Change Order shall be issued.

INTEREST

7.7.1 The Owner will not pay interest on payments duc and unpaid under the Contract Document.

ARTICLE 8
TIME

DEFINITIONS

8.1.1 Unless otherwise provided, the Contract Time is the period of time allotted in the Contract Documents for
Substantia] Completion of the work as defined in Subparagraph 8.1.3, including authorized adjustments
thercto.

8.1.2 The date of commicncement of the work is the date established in a Notice to Proceed. If there is no Notice to
Proceed, it shall be the date of the Owner-Contractor Agreement or such other datc as may be established

therein.

813 The Date of Substantial Completion of the work or designated portion thereof is the Date certified by the
Architect and approved by the Owner when construction is deficiently complete, in accordance with the
Coantract Documents, so the Owner can oceupy or utilize the work or designated portion thereof for the use

for which it is intended.

8.1.4  Theterm “day” as used in the Contract Document shall mean calendar day unless otherwise specifically
designated.
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8.2

83

9.1

9.2

9.3

PROGRESS AND COMPLETION
8.2.1 All time limits statcd in the Contract Documents are the essence of the Contract.

8.2.2 The Contractor shall begin the work on the date of commencement as defined in Subparagraph 8.1.2. He
shall carry the work forward expeditiously with adequate forces and shall achieve Substantial Completjon
within the Contract Time.

DELAYS AND EXTENSIONS OF TIME

8.3.1 Ifthe Contractor is delayed at any time in the progress of the work by any act or neglect of the Owner or the
Architect or by any employees of either, or by any separate Contractor employed by thc Owner or by changes
ordered in the work, or by labor disputes, fire, unusual delay in unavoidable casualties, or any causes beyond
the Contractor’s contro] or by delay authorized by the Owner pending arbitration, or by any other cause
which the Architect determines may justify the delay, then the Contract Time shall be extended by Change
Order for such reasonable time as the Architect may determine.

83.2 Any claim for extension of time shall be made in writing to the Architect not more than twenty days after the
commencement of the delay; otherwise it shall be waived. In the case of a continuing delay, only one claim
is necessary, The Contractor shall provide an estimate of the probable effect of such delay on the progress of

the work.

8.3.3 If written agreement is made stating the dates upon which interpretations as provided in Subparagraph 2.28
shall be furnished, then no claim for delay shall be allowed on account of failure to furnish such
interpretations until fifieen days after writlen request is made for them, and not then unless such claim is

reasonable.

8.3.4 This Paragraph 8.3 does not exclude the recovery of damages for delay by either party under other provisions
of the Contract Documents,

ARTICLE 9

PAYMENTS AND COMPLETION

CONTRACT SUM

9.1.1 The Contract Sum is staled in the Owner-Contractor Agreement and including authorized adjustments
thereto, is the total amount payable by the Owner to the Contractor for the performance of the work under the

Contract Documents,

SCHEDULE OF VALUES

9.2.1 Before the first Application for Payment, the Contractor shall submit to the Owner and Architect a schedule
of values allocated to the various portion of the work, prepared in such form and supported by such data to
substantiate its accuracy as the Owner or Architect may require. This schedule, unless objected to by the
Owner or Architect, shall be used only as a basis for the Contractor’s Applications for payment.

APPLICATIONS FOR PAYMENT

9.3.1 At least ten days before the date for each progress payment established in the Owner-Contractor Agreement,
the Contractor shall submit to the Architect an itemized Application for Payment, notarized if required,
supported by such data substantiating the Contractor’s right to payment as the Owner or the Architect may
require, as provided elsewhere in the Contract Documents,

9.3.2 Unless otherwise provided in the Contract Documents, payments will be made on account of materials or the
Owner payments may similarly be made for materials or equipment suitably stored at some other location
agreed upon in writing. Payments for materjals or equipment stored on or off the site shall be conditioned
upon submission by the Contractor of bills of sale or such other procedures satisfactory to the Owner to
establish the Owner’s title to such materials or equipment or otherwise protect the Owner’s interest, including
applicable insurance and transportation to the site for those materials and equipment stored off the site.

933 The Contractor warrants that title to all work, materials and equipment covered by an Application for
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9.4

9.5

9.6

Payment will pass to the Owner either by incorporation in the construction or upon the receipt of payment by
the Contractor, whichever occurs first, free and clear of all liens, claims, sccurity intercst or encumbrances
hereinafter referred to in this Article 9 as “liens”; and that no work, materials or equipment covered by an
Application for Payment will have been acquired by the Contracter, or by any other person performing work
at the site or furnishing materials or equipment for the Project, subject to an agreement under which an
interest therein or an encumbrance thereon js retained by the seller or otherwisc imposed by the Contractor or
such other person.

CERTIFICATES FOR PAYMENT

9.4.1 The Architect will within three days afier the receipt of the Contract’s Application for Payment, approve the
Application for Payment to the Owner with a copy to the Contractor for such amount as the Architect
determines is properly due, or notify the Contractor in writing of his reasons for withholding his approval as

provided in Subparagraph 9.6.1.

9.4.2 The issuance of an approval of the Application for Payment will constitute a representation by the Architect
to the Owner, based on his observations at the site as provided in Subparagraph 2.2.3 and the data comprising
the Application for Payment, that the work has progressed to the point indicated; that, to the best of his
knowledge, information and belief, the quality of the work is in accordance with the Contract Documents
(subject to an evaluation of the work for conformance with the Contract Documents upon Substantial
Completion, to the results of any subsequent tests required by or performed under the Contract Documents
correctable prior to completion, and that the Contractor is entitled to payment in the amount certified.
However, by issuing an approval of the Application for Payment, the Architect shall not thereby be deemed
to represent that he has made exhaustive or continuous on-site inspections to check the quality or quantity of
the work or that he has reviewed the construction means, methods, techniques, sequences procedures, or that
he has made any examination to ascertain how or for what purpose the Contractor has used the moneys
previously paid on account of the Contract Sum.

PROGRESS PAYMENTS

9.5.1 After the Architect has issued an approval of the Application for Payment, the Owner shall make payment in
the manner and within the time provided in the Contract Documents,

9.52 The Contractor shall promptly pay each Subcontractor upon receipt of payment from the Owner, out of the
amount paid to the Contractor on account of such Subcontractor’s work, the amount to which said

Subcontractor is entitled, reflecting the percentage actually retained, if any, from payments to the Contractor

on account of such Subcontractor's work. The Contractor shall, by an appropriate agreement with each
Subcontractor, require each Subcontractor to make payment to his Subcontractors in simifar manner.

9.5.3 The Architect may, on request and at his discretion, furnish to any Subcontractor, if practicable, inforination
regarding the percentages of completion or the amounts applied for by the Contractor and the action taken
thereon by the Architect on account of work done by such Subcontractor,

9.5.4 Neither the Owner nor the Architect shall have any obligation to pay or to see to the payment of any moneys
to any Subcontractor except as may otherwise be required by law.

9.5.5 No Certificate for progress payment, no progress payment, nor any partial or entire use of occupancy of the
Project by the Owner shall constitute an acceptance of any work not in accordance with the Contract

Documents,

PAYMENT WITHHELD

9.6.1 The Architect may decline to eertify payment and may withhold his Certificate in whole or in part, to the
extent nceessary to reasonably protect the Owner, ifin his opinion he is unable to make representations to the

Owner as provided in Subparagraph 9.4.2.

9.6.2. Ifthe Architect is unable to make representations to the Owner, as provided in Subparagraph 9.4.2 and to
certify payment in the amount of the Application, he will notify the Contractor as provided in Subparagraph
9.4,1, 1f the Contractor and Architect cannot agree on a revised amount, the Architect will promptly issuc a
Certificate for Payment for the amount for which he is able to make such representations to the Owner. The
Architect may also decline to certify payment, or because of subsequently discovered evidence or subsequent
observations, he may nullify the whole or any part of any Certificate for Payment previously issued, to such
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9.62

extent as may be necessary in his opinion to protect the Owner from loss because of:

A) Defective work not remedied;

B) Third party claims filed or reasonable evidence indicating probable filing of such claims;

C) Fail.ure of the Contractor or make payments properly to Subcontractors or for labor, materials or
equipment;

D) " Reasonable evidence that the work cannot be completed for the unpaid balance of the Contract
Sum.

E) Damage to the work of another Contractor;

F) Reasonable evidence that the work will not be completed within the Contract Time; or,

G) Failure to carry out the work in accordance with the Confract Documents.

When the above grounds in Subparagraph 9.6.1 arc removed, payment shall be made for amounts withheld
because of them,

9.7 FAILURE OF PAYMENT

9.7.1

If the Architect does not issue a Certificate for Payment, through no fault of the Contractor, within three days
after receipt of the Contractor’s Application for Payment, or if the Owner does not pay the Contractor within
seven days after the date established in the Contract Documents any amount certified by the Architect, then
the Contractor may, upon seven additional days’ written notice to the Owner and the Architect, stop the work
until payment of the amount owing has been received. The Contract Sum shall be increased by the amount of
the Contractor’s reasonable costs of shut-down, delay and start-up, which shall be effected by appropriate
Change Order in accordance with Paragraph 12.3.

9.8 SUBSTANTIAL COMPLETION

9.8.1

9.8.2

When the Contractor considers that the work, or a designated portion thereof which is acceptable to the
Owner, is substantially complete as defined in Subparagraph 8.1.3, the Contractor shall prepare for
submission to the Architect a list of itcms to be completed or corrected. The failure to-include any items on
such list does not alter the responsibility of the Contractor to complete all work in accordance with the
Contract Documents. When the Architect, with the Owner, on the basis of an inspection determines that the
work or designated portion thereof is substantially complete, he will then prepare a Certificate of Substantial
Completion Form, AIA Document G704-1978, which shall establish the Date of Substantial Completion,
shall state the responsibilities of the Owner and the Contractor for security, maintenance within which the
Contractor shall complete the items listed thercin. Warranties required by the Contract Document shall
commence on the date of Final Completion of the work or designated portion thereof unless othcrwise
provided in the Certificate of Substantial Completion. The Certificate of Substantial Completion shal! be
submilted to the Contractor and the Owner for their written acceptance of the responsibilities assigned to

them in such Certificate.

s

Upon Substantial Completion of the work or designated portion thereof and upon application by the
Contractor and certification by the Architect, the Owner shall make payment, reflecting adjustment in
retainage, if any, for such work or portion thereof, as provided in the Contract Documents,

9.9 FINAL COMPLETION AND FINAL PAYMENT

9.9.1

Upon receipt of written notice that the work is ready for final inspection and acceptance and upon receipt of a
final Application for Payment, the Architect will promptly make such inspection and, if he finds the work
acceptable under the Contract Documents and the Contract fully performed, he will promptly issue final
Certificate for Payment stating that, to the best of his observations and inspections, the work has been
completed in accordance with the terms and conditions of the Contract Documents and that the entire balance
found to be due the Contractor and noted in said Final Certificate, is due and payable. The Architect’s Final
Certificate of payment will constitute a further representation that the conditions precedent to the
Contractor’s being entitled to final payment as sct forth in Subparagraph 9.9.2 have been fulfilled.
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10.1

10.2.

9.9.3

9.9.4

Neithcr the final payment nor the remaining retained percentage shall become due until the Contractor
submits to the Architect (1) an affidavit that all payrolls, bills for materials and equipment, and other
indcbtedness connected with the work for which the Owner or his property might in any way be responsible
have been paid or otherwisc satisfied, (2) consent of surety, if any, to final payment, and (3) if required by the
Owner, other data cstablishing payment or satisfaction of all such obligations, such as reccipts, releases and
waivers of liens arising out of the Contract, to the cxtent and in such form as may be designed by the Owner.
If any Subcontractor refuses to furnish a release or waiver required by the Owner the Contractor may furnish
a bond satisfactory to the Qwner to indemnify him againstany such ficn, If any such lien remains unsatisfied
after all payments are made, the Contractor shall refund to the Owner all moneys that the latter may be
compellcd to pay in discharging such lien, including all costs and rcasonable attorncys’ fees.

If, after Substantial Completion of the work, final completion thereof is materially delayed through no fault
of the Contractor or by the issuance of Change Orders affecting linal completion, and the Architect so
confirms, the Owner shall, upon application by the Contractor and certification by the Arehitect and without
terminating the Contract, make payment of the balance for that portion of the work fully completcd and
accepted. If the rcmaining balance for work not fully completed or corrected is less than the retainage
stipulated in the Contract Document, and if bonds have been furnished as provided in Paragraph 7.5, the
written consent of the surety to the payment of the balance duc for that portion of the work fully completed
and accepted shall be submitted by the Contractor to the Architect prior to certification of such payment,
Such payment shall be made undcr the terms and conditions governing final payment, except that it shall not
constitute a waiver of claims.

The making of final payment shall constitute a waiver of all claims by the Owner except those arising from:

A) Unsettled liens;

B) Faulty or defective work appearing after Substantial Completion;

C) Failure of the work to comply with the requirements of the Contract Documents; and
D) Terms of any special warrantics required by the Contract Docurnents,

The acceptance of final payment shall constitute a waiver of alf claims by the Contractor except those
previously made in writing and identificd by the Contractor as unsettled at the time of the fina) Application

for Payment.

ARTICLE 10

PROTECTION OF PERSONS AND PROPERTY

SAFETY PRECAUTIONS AND PROGRAMS

10.1.1

The Contractor shall be responsible in initiating, maintaining and supervising all safety precautions and
programs in connection with the work,

SAFETY OF PERSONS AND PROPERTY

10.2.1

10.2.2

The Contractor shall take all reasonable precautions for the safely of, and shall provide all reasonable
protection to prevent damage, injury or loss to:

A) All employees on the work and all other persons who may be affected thercby;

B) All the work and all inaterials and equipment to be incorporated therein, whether in storage on or
off the site, under the care, custody or control of the Contractor or any of his Subcontractors or

Sub-subcontractors; and

C) Other property at the site or adjacent thereto, including trees, shrubs, lawns, walks, pavements,
roadways, structures and utilities no designated for removal, relocation or replacement in the course

of construction.

The Contractor shall give all notices and comply with all applicable laws, ordinances, rules, regulations, and
Jawful orders of any public authority bearing on the safety of persons or property or their protection from
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damage, injury or loss.

10.2.3  The Contractor shall erect and maintain, as required by existing conditions and progress of the work, all
reasonable safeguards for safety and protection, including posting danger signs and other warnings against
hazards, promulgating safety regulations and notifying Owners and users of adjacent utilities.

10.2.4  When the use of storage of explosives or other hazardous materials or equipment is necessary for the
execution of the work, the Contractor shall exercise the utmost care and shall carry on such activities under

the supervision of properly qualified personnel.

10.2,5  The Contractor shall promptly remedy all damage or loss (other then damage of loss insured under paragraph
11.3) to any property referred to in Clauses 10.2,1.2 and 10.2,1.3 caused in whole or in patt by the
Contractor, any Subcontractor or anyone directly or indirectly employed by any of them, or by anyone for
whose acts any of them may be liable and for which the Contractoris responsible under clauses 10.2.1.2 and
[0.2.1.3, except damage or loss attributable to the acts or omissions of the Owner or the Architect or anyone
directly or indirectly employed by either of them, or by anyone for whose acts either of them may be liable,
and no attributable to the fault or negligence of the Contractor, The foregoing obligations of the Contractor
are in addition to his obligations under Paragraph 4.18,

10.2.6  The Contractor shall designate a responsible member of his organization at the site whose duty shall be the
prevention of accidents. This person shall be the Contractor’s Superintendent unless otherwise designated by
the Contractor in writing to the Owner and the Architect.

10.2.7  The Contractor shall not load or permit any part of the work to be loaded so as to endanger its safety.

EMERGENCIES

10.3,1 In any cmergency affecting the safety of persons or property, the Contractor shall act, at his reasonable
discretion, to prevent threatened damage, injury or loss. Any additional compensation or extension of time
claimed by the Contractor on account of emergency work shall; be determined as provided in Article 12 for

Changes in the work.

ARTICLE 11

INSURANCE

CONTRACTOR'’S LIABILITY INSURANCE

11.1.1  The Contractor shall maintain in effect, and shall require all Subcontractors and others performing any
portion of this Contract to maintain in effect, insurance of the types and respective minimum limits required.
Such insurance shall cover all operations under this Contract. Maintenance of such insurance in at Jeast the
specified minimum amounts shall not relieve the Contractor or liability for loss in excess of the limits of
liability specified herein or otherwise not covered by the coverage’s required herein. The Contractor shall
bear the cost of such insurance and include its costs in the Bid. The limits of insurance to be maintained are
specified in the Agreement Between Owner and Contractor,

11.1.2  Certificates of Insurance acceptable to the Owner shall be filed with the Owner prior to commencement of
the work. These Certificates shall contain a provision that coverage afforded under the policies will not be
canceled unti} at least thirty days; prior written notice has been given to the Owner.

OWNER'’S LIABILITY INSURANCE

11.2.1  The Owner shall be responsible for purchasing and maintaining his own liability insurance and, at his option,
may purchase and maintain such insurance as will protect him against all claims which may arise from

operations under the Contract.

PROPERTY INSURANCE

11.3.1  The Contractor shall maintain builder’s risk property insurance or self-insurance, or a combination of
insurance and self-insurance, upon the work at the site for at least the actual cash value thereof, The builder’s
risk insurance shall cover the interests of the Owner, the Contractor, Subcontractors, and Sub-subcontractors
in the work. The insurance shall insute against at least the following perils: fire extended coverage,
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12.1

11.3.2

vandalism, and malicious mischiel. The Contractor shall bear the cost of such insurance and include its cost
in the Bid.

Any Joss insured or sel-insurcd under Subparagraph 11.3.1 is to be adjusted with the Owner and made
payable to the Owner as trustec for the insured, as their intercsts may appear subject to the requirements of
any applicable mortgage clause. The Owner shall deposit the proceeds in a separate account and shall
distribute them in accordance with such agrecment as the parties in interest, including the Owner, may reach.
The Contractor shall pay each Subcontractor a jusi share of any insurance proceeds which the Contractor
receives and shall require by writien agreement signed by the Subcontractor that the Subcontractor will

make payments 1o his Sub-subcontractors in a similar manner. If aller such loss no other special agreement is made,
replacement of damaged work shall be covered by an appropriate order,

[1.3.3

1134

To the extent permitted under their respective property insurance policies, the Owner and the Contractor
hereby waive all rights, each against the othcr, for damages caused by fire or other perils to the extent
covered by Insurance obiained pursuant to this Artiele 11 or any other property insurance applicable to the
work, except such rights as they may have to the proceeds of such Insurance held by the Owner as trustee.
The Qwner or the Contractor, as appropriate, shall require the Architect, other Contractors, Subcontractors,
and Sub-subconuractors to similarly waive rights of subrogation or property insurers.

If the Owner finds it necessary to occupy use of any portion of the work prior to Substantial Completion,
such occupancy or use shall not commence prior to the time mutually agreed to by the Owner and the
Confractor and, if required by the applicablc insurance or self-insurance coverage not prior to the time the
builder’s risk property insurer has consented to such occupancy or use. The Contractor’s consent {o such
occupancy or use shall not be unreasonably withheld.

LOSS OF USE INSURANCE

11.4.1

The Owner, at his option, may purchase and majntain such insurance as will insure him against loss of use of
his property due to fire or other hazards, however caused.

ARTICLE 12

CHANGES IN THE WORK

CHANGE ORDERS

12.1.1

12.1.2

12.1.3

A Change Order is a written order to the Contractor signed by the Architect and the Contractor and approved
in writing by thc Owner. A Change Order may be issued only afier the exccution of the Contract and shall be
the only mcans used to order changes in the work for which the Contractor requires additional cotnpensation,
changes to the Contract Time, or changes to the Contract Sum. Minor changes in the work for which the

Contractor requires no additional compensation or time shall be cxecuted in accordance with the provision of

Subparagraph 12.4.1,

The Owner, without invalidating the Contract, may order changes in the work within the general scope of the
Contractor consisting of additions, deletions or other revisions, the Contract Sum and the Contract Time
being adjusted accordingly. All sueh changes in the work shall be authorized by Change Order and shall be
performed under the applicable conditions of the Contract Documents,

The cost or credit to the Owner resulting from a change in the work shall be deterinined in one or more of the
following ways:

A) By mutual acceptance of a lump sum properly itemized an supported by sufficient substantiating
data to permit evaluation;

B) By unit prices stated in the Contract Documents or subsequently agreed upon;

C) By cost to be determined in a manner agreed upon by the partics and a mutually acceptable fixed or

percentage fee, or

D) By the method provided in Subparagraph 12.1.4.
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12.1.4

12.1.5

12.1.6

12.1.7

If none of the methods set forth in Clauses 12.1.2., 12.1.3. or 12.1.3. is agreed upon, the Contractor, provided
hc receives a written order signed by the Owner, shall promptly proceed with the work involved. The cost of
such work shall the be determined by the Architect on the basis of the reasonable expenditures and savings of
those performing the work attributable to the change, including, in the case of an increase in the Contract
Sum, a reasonable allowance for overhead and profit. In such case, the Contractor shall keep and present, in
such form as the Architect may prescribe, an itemized accounting together with appropriate supporting data
for inclusion in a Change Order. Unless otherwise provided in the Contract Documents, cost shal) be limited
to the following: cost of materials, including sales tax and cost of delivery; cost of labor, including social
security, old age and unemployment insurance, and fringe benefits, required by agreement or custom,
workers’ or workmen’s compensation insurance; bond premiums; rental value of equipment and machinery;
and the additional costs of supervision and field office personnel directly attributable to the change., Pending
fina! determination of cost to the Owner payments on account shall be made on the Architect’s Certificate for
payment. The amount of credit to be aflowed by the Contractor to the Owner for any deletion or change
which results in a net decrease in the Contract Sum will be the amount of the actual net cost as confirmed by
the Architect. When both additions and credits covering related work or substitutions are involved in any one
change, the allowance for overhead and profit shall be figured on the basis of the net increase, if any, with

respect to that change.

If unit prices are stated in the Contract Documents or subsequently agreed upon, and if the quantities
originally contemplated are so changed in a proposed Change Order that application of the agreed unit prices
to the quantities of work proposed will cause substantial inequity to the Owner or the Contractor, the
applicable unit prices shall be equitably adjusted.

By submission of a Bid, the Contractor agrees and binds himself to the following method of calculating
Change Order costs. The Owner also agrees to the following method of calculating the cost of any changes
1o the Contract. With each proposal for a change in the amount of the Contract, the Contractor shall submit
an itemized breakdown of all increases or decreases in the cost of the Contractor’s and all Subcontractor’s -
and Sub-subcontractor’s work to include at least the following detail in the general order listed:

A) Material quantities and unit costs;

B) Labor amounts and hourly rates (identified with specific items of material to be place'd or operation
to be performed);

C) Costs inherent in use of Contractor/Sub-subcontractor owned equipment;

D) Equipment rental, if any,

E) Waorkmen’s compensation and public liability insurance;

F) General administration, overhead, supervision, project insurance and profit, based on the following
schedule:
Subtotal before Applying the Percentage Shown $500 & Less Qver $500
Contractor for work performed by his own forces 22% 1;)%
Contractor for work performed by Subcontractor 10% 8%
Subcontractor for work performed by his own forces 18% 15%
Subcontractor for work performed by Sub-subcontractor  10% 8%
Sub-subcontractor for work performed by his own forces  18% 15%

G) Employment taxes under FICA and FUTA; and

H) State gross receipts tax (Contractor only),

The quotation for work under a Change Order shall be binding for sixty (60) days from the date submitted by
the Contractor,
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12.2 CONCEALED CONDITIONS

12.3

13.2

12.2.1

12.2.2

12.2.3

Should concealed conditions encountered in the performance of the work below the surface of the ground or
should concealed or unknown conditions in an existing structure be at variance with the conditions indicated
by the Contract Documents, or should unknown physical conditjons below the surface of the ground or
should concealed or unknown conditions in an existing structure of an unusual nature differing materially
from those ordinarily encountered and generally recognized as inherent in work of the Character provided for
in this Contract, be encountered, the Contract Sum shall be equitably adjusted by change Order upon verified
claim by either party made within twenty days after the first observance of the conditions.

If the Contractor wishes to make a claim for an increase in the Contract Sum, he shall give the Architect and
Owner written notice thereof within twenty days after the occurrence of the event giving risc to such claim.
This notice shall be given by the Contractor before proceeding to execute the work, except in an emergency
endangering life or property, in which case the Contractor shall proceed in accordance with Paragraph 10.3.
No such claim shall be valid unless so made. If such claims are justified and the Owner authorizes an
increase in the Contract Sum, the Owner and the Contractor shall proceed to negotiate the amount of the
adjustment in the Contract Sum, If the Owner and the Contractor cannot agree on the amount of the
adjustment in the Contract Sum, it shall be determined by the Architect. Any change in the Contract Sum
resulting from such claim shall be authorized by Change Order.

If the Contractor claims that additional cost is involved because of, but not limited to, (1) any written
interpretation pursuant to Subparagraph 2,2.8, (2) any order by the Owner to stop the work pursuant to
Paragraph 3.3 where the Contractor was not at fault, (3) any written order for a minor change in the work
issued pursuant to Paragraph 12.4, or (4) failure of payment by the Owner pursuant to Paragraph 9.7, the
Contractor shall make such claims provided in Subparagraph 12.3.1.

MINOR CHANGES IN THE WORK

12.3.1

The Architect will have authority to order minor changes in the work not involving an adjustment in the
Contract Sum or an extension of the Contract Time and not inconsistent with the intent of the Contract
Documents. Such changes shall be effected by written order and shall be binding on the Owner and the
Contractor. The Contractor shall carry out such written orders promptly.

ARTICLE 13
UNCOVERING AND CORRECTION OF WORK

UNCOVERING OF WORK

13.1.1

13.1.2

If any portion of the work should be covered contrary to the request of the Architect or to requirements
specifically expressed in the Contract Documents, it must, if required in writing by the Architect, be
uncovered for his observation and shall be replaced at the Contractor’s expense.

If any portion of the work has been covered which the Architect has not specifically requested to observe
prior to begin covered, the Architect may request to see such work and it shall be uncovered by the
Contractor. If such work be found in accordance with the Contract Documents, the cost of uncovering and
replacement shall, by appropriate Change Order, be charged to the Owner. 1f such work be found not in
accordance with the Contract Documents, the Contractor shall pay such costs unless it be found that this
condition was caused by the Owner or a separate Contractor as provided in Article 6, in which even the

Owner shall be responsible for the payment of such costs.

CORRECTION OF WORK

13.2.1

13.2.2

The Contractor shall promptly corrcct all work rejected by the Architect as defective or as failing to conform
to the Contract Documents whether observed before or after Substantial completion and whether or not
fabricated, installed or completed. The Contractor shall bear all costs of correcting such rejected work,
including compensation for the Architect’s additional services made necessary thereby.

If, within one year after the Date of Substantial Completion of the work or designated portion thereof or
within one year after acceptance by the Owmer of designated equipment or within such longer periad of time
as may be prescribed by law or by the terms of any applicable special warranty required by the Contract
Documents, any of the work is found to be defective or not in accordance with the Contract Docuinents, the
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14.1

14.2

1323

1324

13.2.5

13.2.6

13.2.7

Contractor shall correct it promptly after receipt of a written notice from the Owner to do so unless the
Owner has previously given the Contractor a specific written acceptance of such condition. This obligation
shall survive termination of the Contract. The Owner shall give such notice promptly aficr discovery of the
condition.

The Contractor shall remove from the site all portions of the work which are defective or non-conforming
and which havc not been corrected under Subparagraphs 4.5, 13.2.1 and 13.2.2, unless removal is specifically
waived in writing by the Owner,

If the Contractor fails to correct defective or non-conforming work as provided in Subparagraph 4.5.1, 13.2.1
and 13.2.2, the Owner may correct it in accordance with Paragraph 3.4.

If the Contractor does not proceed with the correction of such defective or non-conforming work within a
reasonable time fixed by written notice from the Architect, the Owner may remove it and may store the
materials or equipinent at the expense of the Contractor, If the Contractor does not pay the cost of such
removal and storage within ten days thereafier, the Owner may upon ten additional days’ written notice sell
such work at auction or at private sale and shall account for the net proceeds thercof, after deducting all the
costs that should have been bomc by the Contractor including compensation for the Architect’s additional
services made neccssary thereby. If such proceeds of sale do not cover all costs which the Contractor should
have borne, the difference shall be charged to the Contractor and an appropriate Change Order shall be
issued, If the payments then or thereafter due the Contractor are not sufficient to cover such amount, the
Contractor shall pay the difference to the Owner,

The Contractor shall bear the cost of making good all work of the Owner or separatc Conlractors destroyed or
damaged by such correction or removal,

Nothing contained in this Paragraph 13.2 shall be construed to establish a period of limitation with respect to
any other obligation which the Contractor might have under the Contract Documents, including Paragraph
4.5 hereof, The establishment of the time period of one year after the Date of Substantial Completion or such
longer period of time as may be prescribed by law or by the terms of any warranty required by the Contract
Documents relates only to the Contractor to correct the work and has no relationship to the time within which
his obligation to comply with the Contract Documents may be sought to be enforced, nor to the time within
which proceedings may be commenced to establish the Contractor’s liability with respect to his obligations
other than specifically to correct the work.

ACCEPTANCE OF DEFECTIVE OR NON-CONFORMING WORK

13.3.1

If the Owner prefers to accept defective or non~conforming work, he may do so instead of requiring its
removal and correction, in which case a Change Order will be issued to reflect a reduction in the Contract
Sum where appropriate and equitable. Such adjustment shall be effected whether or not final payment has

been made.

ARTICLE 14

TERMINATION OF THE CONTRACT

TERMINATION BY THE CONTRACTOR

14.1.1

1f the work is stopped for a period of thirty days under an order of court or other public authority having
jurisdiction, or as a result of an act of government, such as a declaration of a national emergency making
materials unavailable, through no act or fault of the Contractor or a Sub-contractor or their agents or
employees or any other persons performing any of the work under & contract with the Contractor because the
Architect has not issued a Certificate for payment as provided in Paragraph 9.7 or because the Owner has not
made payment thereon as provided in paragraph 9.7, then the Contractor may, upon seven additional days’
written notice to the Owner and the Architect, terminate the Contract and recover from the Owner payment
for all work executed and for any proven loss sustaincd upon any materials, equipment, tools, construction
equipment and machinery, including reasonable profit and damages.

TERMINATION BY THE OWNER

14.2.1

If the Contractor is adjudged bankrupt, or if he makes a general assignment for the benefit of his creditors, or
if a receiver is appointed on account of his insolvency, or if he persistently or repeatedly refuses or fails,
except in cases for which extension of time is provided, to supply enough properly skilled workmen or proper
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15.1

16.1

14.2.2

14.2.3

14.2.4

materials, or if he fails to make prompt payment to Subcontractors for material of labor, or persistently
disregards laws, ordinances, rules, regulations, or orders of any public authority having jurisdiction, or
otherwise is guilty of a substantial violation of a provision of the Contract Documents, then the Owner, upon
certification by the Architect that sufficient cause exists to justify such action, may without prejudice to any
right or remedy and afler giving the Contractor and his surety, if any, seven days writien notice, terminate the
employment of the Contractor and take possession of the site and of all material, tools, construction
equipment and machinery thereon owned by the Contractor and may finish the work by whatever method he
may deem expedient, In such case, the Contractor shall not be entitled to receive any further payment untit

the work is finished.

If the unpaid balance of the Contract Sum exceeds the costs of finishing the work, including compensation
for the Architect’s additional scrvices made necessary thereby, and any damages sustained by the Owner as a
result of the Contractor’s breach, such excess shall be paid to the Contractor. If such costs exceed the unpaid
balance, the Contractor shall pay the difference to the Owner. The amount to be paid to the Contractor or to
the Owner, as the case may be, shall be certified by the Architect upon application, in the manner provided in
paragraph 9.4 and this obligation or to the Owner, as the case may be, shall be certified by the Architect upon
application, in the manner provided in Paragraph 9.4 and this obligation for payment shall survive the
termination of the Contract.

In the event that the Project is abandoned by the Owner, the Owner may terminate this contract at any time
by giving at least seven (7) day notice 1o the Contractor. In the cvent of termination, all work completed shail
become the property of the Owner. The Contractor shall be entitled to receive compensation for actual work
satisfactorily completed hereunder, including reimbursable expenses authorized by the Owner which are then

due,

In the event the Contractor fails to perform the work in accordance with the Contract Docutnents, the Owner
may terminate the Contract after giving the Contractor five (5) working days notice.

RTICLE 15
EQUAL OPPORTUNITY

The Contractor shall maintain policies of employment as follows:

15.1.1

15.1.2

The Coniractor, all Subcontractors, and all Sub~subcontractors shall not discriminate against any cmployee or
applicant for employment because of race, religion, color, sex or nationat origin. The Contractor shall take
affirmative action to ensure that applicants are employed and that employees arc treated during employment,
upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or
other forms of compensation; and sclection for training, including apprenticeship. The Contractor agrees to
post in conspicuous place, available to employees and applicants for employment, notices setting forth the
policies of non-discrimination,

The Contract, all Subcontractors, and all Sub-subcontractors shall, in all solicitation or advertisements for
employees placed by them or on their behalf, state that all qualified applicant wil! receive considcration for
employment without regard to race, religion, color, sex, or national origin,

ARTICLE 16

MINIMUM WAGE RATES

The Contractor warrants and agrees that he and all Subcontractors and Sub-subcontractors shall comply with all
applicable provisions of the New Mexico Public Works Minimum Wage Act as outlined in the Contract Documents,
Wage rates are not applicable to projects costing less than $60,000.00. Both the State of New Mexico Wage Rate

Decision and the applicable Federal wage rates are incjuded in this document.
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SUPPLEMENTARY CONDITIONS
(00 7300)

(00 7301) CITY OF SANTA FE REQUIREMENTS

Document is intended to be used in conjunction with the General Conditions of the Contract.

ADDITIONAL CONDITIONS

1.0

L1

1.7

1.32

1.13

1.14

DEFINITIONS - The following definitions shall apply through the Bidding Documents or Contract Documents unless
otherwise specified.

ADDENDUM:; Written or graphic instrument issued prior to the execution of the Contract which modifies or interpret
the Bidding Documents, including Drawings and Specifications, by additions, deletions, clarifications, or corrections.
Addenda will become part of the Contract Documents when the Construction Contract is executed. Plural:
ADDENDA

ADDITIVE OR DEDUCTIVE ALTERNATE BID: Amount stated in the Bid to be added or deducted from the
amount of the Base Bid if thc corresponding change in project scope or alternate materials and/or methods of
construction is accepted.

BASE BID: Amount of money stated in the Bid as the sum for which the Bidder offers to perform the work, not
including that work for which Alternate Bids are also submitted.

BID: A complete and properly signed proposal to do the work or designated portion thercof for the sums stipulated
therein, supported by data called for by the Bidding Documents.

BID LOT: A major item of work for which a separate quotation or proposal is requested.

BIDDER: One who submits a Bid for a Prime contract with the Owner, as distinct from a Subcontractor, who submits a
Bid to a Bidder, Technically, a Bidder is not a Contractor on a specific project until a contract exists between him and

the Owner.

BIDDING DOCUMENT: Documents that include the Invitation for Bid, Instructions to Bidders, the Bid Form, other
sample bidding and contract forms, and the proposed Contract Documents, including any Addenda issued prior to
receipt of Bids, The Contract Documents proposed for the work consist of the Owner-Contractor Agreement, the
Conditions of the Construction Contract (General, Supplementary, and Other Conditions), the Drawings, the
Specifications, and all Addenda issued prior to and all Modifications issued after execution of the Contract.

DAY: Calendar day, which is cvery day shown on the calendar, beginning and ending at midnight.
CENTRAL PURCHASING OFFICE: The Central Purchasing Office is the City of Santa Fe Purchasing Depariment.

GOVERNING AUTHORITY: The Governing Board of the City of Santa Fe for the execution of construction contracts
is the Mayor and City Manager.

INVITATION FOR BID: The Bidding Documents utilized for soliciting sealed Bids. “Invitation to Bid" shall have the
same meaning as “Invitation for Bid”,

OWNER: The City of Santa Fe, New Mexico,

PROCUREMENT OFFICER: The Director of the Purchasing Division, or a designee authorized to enter into or
administer contracts and make written determination with respect thereto,

RESPONSIBLE BIDDER: A Bidder who submits a responsive Bid and who has furnished, when required, information
and data to prove that his financial resourees, production or service facilities, personnel, service reputation, and
experience are adequate to make satisfactory delivery of the services, construction, or items of tangible personal
propetty described in the Bidding Documents (13-1-82, NMSA 1978).
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115

116

1.17

2.0

SUCCESSFUL BIDDER: The lowest qualified and responsible Bidder to whom the Owner, on the basis of the
Owner’s evaluation, makes an award, ’

UNIT PRICES: Amounts stated in the Contract as prices per unit of measurement for materials or services as
described in the Contract Documents.

USER: The City of Santa Fe or agencies or designated entity for whose use the Project is being constructed.

CONTRACT AUDIT

The Owner shall be entitled to audit the books and records of a Contractor or any Subcontractor under any negotiated contract or
subcontract other than a firm fixed-price contract to the extent that such books and records relate to the performance of such

contract or subcontract. Such books and records shall be maintained by the Contractor for a period of three years from the date of

final payment under the prime contract and by the Subcontractor for a period of thrce years from the date of final payment under
the subcontract unless a shorter period is otherwise authorized in writing (13-1-161, NMSA 1978).

3.0

DEBARRED OR SUSPENDED CONTRACTORS

A business (Contractor, Subcontracior, or Supplier) that has either bcen debarred or suspended pursuant to the requirements of
Sections 13-1-177 through 13-1-180, and 13-4-11 through 13-4-17, NMSA 1978, shall not be permitted to do business with the
State and shall not be considered for award of contract during the period for which it is debarred or suspended.

4.0

4.1

4.2

5.0

5.1

52

53

5.4

5.5

5.6

BRIBES, GRATUITIES, AND KICK-BACKS

It is illegal in the State of New Mexico for any public employee 1o solicit or accept anything of value in connection
with award of this Bid and for any person to offer or pay anything of value to any such public employee (30-24-1
through 30-24-2, NMSA 1978). .
Pursuant to Section 13-1-191, NMSA. 1978, reference is hereby made to the Criminal Laws of New Mexico (including
30-24-1,30-23-2, and 30-41-1 through 3-41-3, NMSA 1978), which prohibit bribes, kick-backs, and gratuities and
violation of which constitutes a felon, Further, the Procurement Code (13-1-28 through 13-1-199, NMSA. 1978),
imposes civil and criminal penalties for its violation :

PROTESTS

Any Contractor who is aggrieved in connection with a procurement may protest to the City Purchasing Agent and the
Owner, The protest should be made in writing within twenty-four (24) hours after the facts or occurrences; giving rise
thereto, but in no case, less that within fifteen (15) calendar days after the facts or occurrences giving rise thereto (13-

1-173, NMSA 1978),
In the event of a timely protest under Scction 5.1 (13-1-172 of the Procurement Code, NMSA 1978), the City

Purchasing Agent and the Owner shall not proceed further with the procurement unless the State Purchasing Agent or
the Owner makes a determination that the award of contract is necessary to protect substantial interests of the Owner

(13-1-173, NMSA 1978).

The City Purchasing Agent or his designee shall have the authority to take any action reasonably necessary to resolve a
protest of an aggrieved Contractor conceining a procurement.

This authority shall be exercised in accordance with adopted regulations, but shali not include the authority to award
money damages or attorneys® fees (13-1-174, NMSA 1978).

The City Purchasing Agent or his designee shall promptly issue a determination relating to the protest. The
determination shall:

A) State the reasons for the action taken; and,

B) Inform the protestant of the right to judicial review of the determination pursuant to Section 13-1-
183, NMSA 1978 (13-1-175, NMSA 1978).

A copy of the determination issued under Section 13-1-175, NMSA 1978, shall be mailed immediately to the protestant
(13-1-176, NMSA 1978).
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6.0

6.1

6.2

6.3

7.0

7.1

7.2

7.3

8.0

8.1

82

83

CONTRACT BOND REQUIREMENTS

The Successful Bidder, where the Contract Price exceeds twenty five thousand dollars ($25,000), shall post a one
hundred percent (100%) Performance Bond and a one hundred percent (100%) Labor and Material Payment Bond.
Bonds shall be executed on Perforinance Bond and Labor and Material Payment Bond forms attached hereto, with
amount payable conforming to the terms of the contract, Surety shall be a company licensed to do business in the State
of New Mexico and acceptable to the Owner.

Personal sureties may be accepted if the Owner so determines in advance, but in such case the amount of the Bond shall
be the full Contract Price, and the sureties shall justify under oath in amounts above liabilities and exemptions
aggregating double the amount of the Bond.

Special attention of Bidders is called 1o the requirements of Section 13-4-18 through 13-4-20, NMSA 1978 rcgarding a
Contractor who does not have his principal place of business in the State of New Mecxico for all taxes due arising out of
construction services rendered under the Contract.

6.3.1 The right to sue on this Bond accrues only to the Owner and the parties to whom Scctions 13-4-18 through
13-4-20, NMSA 1978 grant such right; and any such right shall be exercised only in accordance with the
provisions and limitations of said statues.

NON-RESIDENT CONTRACTOR'S REQUIREMENTS REGARDING GROSS RECEIPTS TAX SURETY
BOND

Section 7-1-55A, NMSA 1978 provides that any person (as defined in Section 7-1-3, NMSA 1978) engaged in the
construction business who does not have his principal place of business in New Mexico and enters into a prime
construction contract to be performed in this State shall, at the time such coniract is entered into, furnish the Director of
the Revenue Division, Taxation and Revenue Department, or his delegate with a surety bond or other acceptable
security in a sum equivalent to the gross receipts to be paid under the contract multiplied by the applicable rate of the
gross receipts tax imposed by Section 7-9-4, NMSA 1978 to secure payment of the tax imposed on the gross receipts
from the contract, and shall obtain a certificate form the Director of the Revenue Division, Taxation and Revenue
Department, or his delegate that the requirements of this paragraph have been met.

If the total sum to be paid under the contract is changed by ten percent or more after the date the surety bond or other
acceptable security is furnished, to the Director or his delegate, such person shall increase or decrease, as the case may
be, the amount of the bond or security w1thm fourteen days after the change (7-1-55B, NMSA 1978),

In addition to the above requirements, the Contractor will be subject to all the requirements of the City Procurement
Code,

CONTRACTOR'S GROSS RECEIPTS TAX REGISTRATION

Section 7-10-4, NMSA 1978 provides that any person (as defined in Section 7-10-3, NMSA 1978) performing services
for the City of Santa Fe, as those terms are used in the Gross Receipts and Compensating Tax Act (Section 7-10-1 to 7-
10-5, NMSA 1978), must be registered and be issued an identification number with the Revenue Division of the

Taxation and Revenue Department to pay the gross receipts tax, ,

The identification number is needed to properly complete the approval process of the contract; therefor, so as to cause
no delay in the processing, the Contractor must register with the State of New Mexico, Taxation and Revenue

Department. For information contact:

Revenue Division

Taxation and Revenue Department
1100 South St. Francis Drive
Santa Fe, New Mexico 87504
(505)827-0700

If any person who performs services for the City of Santa Fe is not registered to pay the gross receipts tax, the City
shall withhold payment of the amount due until the person has presented evidence of regisiration with the Revenue

Department to pay the gross receipts tax.
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9.0

9.1

11.0

111

12.0
12.1

13.0

14.0
14.1

15.0

15.1

CONTRACT WITH NONRESIDENT PERSON OR PARTNERSHIPS OR UNADMITTED FOREIGN
CORPORATIONS; AGENT FOR SERVICE OF PROCESS

Special attention of Bidders is called to requirements of Sections 13-4-21 through 13-4-24, NMSA 1978, whereby a
public works contract with a nonresident person or partnership or foreign corporation not authorized to do business in
the State shall contain a specific provision designating an agent resident within the State, and his address, upon whom
process and writs in any action or proceeding against such business may be served in any action arjsing out of such

contract,

STATE ALLOWANCES

The Contractor shall purchase the “Allowed Materials™ as directed by the Owner through the Landscape Architect on
the basis of the lowest and the best Bid of at least three competitive Bids. Ifthe actual price for purchasing the
“Allowed materials” is more or less than the “Cash Allowance”, the Contract Price shall be adjusted accordingly. The
adjustment in Contract Price inade on the basis of the purchase price without additional charges for overhead, profit,
insurance, or any other incidental expenses. The cost of installation of the “Allowed Materials” shall be included in the
applicable section of the Specifications covering the work.

MINIMUM WAGE RATES

The Minimum Wage Rate Determinations for this Project are shown in this section, This project is subject to New
Mexico State Wage Rate Decision No. SF-13-0607-B, if the amount of the base bid is equal to or greater than $60,000.
FORM OF CHANGE ORDER AND CHANGE ORDER NOTICE TO PROCEED

The forms issued by the Owner are to be utilized by the Contractor, Landscape Architect, and the Owner pursuant to
the requirements of the General Conditions.

STATE OF NEW MEXICO STATE INDUSTRIES DIVISION

The Contractor, at his own expense, shall secure the required building permits from the State CID as required for this
Project. Contractor shall adhere to the requirements established for inspections,

CITY OF SANTA FE REQUIREMENTS

The General Contractor shall include in the Bid the cost of all landfill dumping fees; additionally, the General
Contractor shall be responsibie that al} rubble, cxcess materials, etc., arc disposed of at an approved, legal dumping
1

site,
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